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VALEDICTORY 


With the publication of this issue The Insurance Law Journal passes 
into the hands of new owners. As its owner and publisher during the past 
fifteen years I have derived pleasure and profit from my associations in the 
legal profession and among the adjusters and claim men of the fire and 
casualty companies. I bid you adieu with a feeling of regret, tempered 
however with the knowledge that the new owners, the Commerce Clearing 
House, Inc., of New York, Chicago and W ashington, will be able to render 
far more efficient and up-to-date service than has ever been in my power 
to give you as an individual owner. I bespeak for the new owners, your 
continued support and loyal interest. 

L. A. M. 


INTRODUCING CCH 


To Subscribers :— 
Commerce Clearing House, Inc., announces its purchase of The 
Insurance Law Journal effective after the delivery of this issue. 


Thus The Insurance Law Journal becomes a member of the group of 
CCH tax and business law reporters, long and favorably known to the 
profession, enjoying the facilities andi modern methods of the publisher 
in the field of specialized law reporting. 


Commerce Clearing House, Inc., through its parent organization The 
Corporation Trust Company, has been reporting insurance law since 1909, 
and since 1929 in the form of its Insurance Law Reporting Services. It 
is an organization of more than five hundred men and women wha devote 
their efforts to the organization and current reporting of tax and business 
law in modern loose leaf form, and cf a field force of representatives in 
every state covering the legislatures, the courts and the administrative 
departments of the governments. Principal offices are in Chicago (at 205 
W. Monroe Street, where the editorial, printing and publishing depart- 
ments occupy space of more than sixty thousand square feet), New York 
(Empire State Building), and Washington (Munsey Building). Sales 
offices are maintained in thirty-three leading cities throughout the nation. 

Present subscribers for The Insurance Law Journal automatically 
receive full advantage of the extraordinary improvements in reporting 





methods beginning January 1, 1939, and without additional cost. Briefly 
stated, these improvements are as follows: 


Rapidity—Not being dependent on other publishers for its 
court decisions, and doing its own printing, your new publisher 


will report decisions to you immediately after they are handed 
down, eliminating a delay of from two to six months. 

Completeness —CCH coverage is more comprehensive than 
that of any other reporter in the insurance field and full measure 
is assured. 

Selectivity —To save your time the CCH reporting will be 
on a selective basis, the subjects heretofore reported by The 
Insurance Law Journal being classified as follows: 

Fire and Casualty 

Life, Health and Accident 

Negligence (Other Than Automobile) 
Automobile 

Digests —That he who runs may read, the 1939 Service will 
include a weekly review of the current decisions in all four 
departments, designated The Jnsurance Law Journal. It will be 
separate and distinct from the full text reports, but with direct 
reference to it—broad in scope, easy to read, and an index to 
full texts. 


Full texts—All the decisions of the higher courts will 
be furnished in the form of frequent reports for insertion in a 
substantial loose leaf binder, indexed as issued. These full texts 
in loose leaf form are to be retained until their reissue in the form 
of a bound volume to be furnished semi-annually or annually 
without additional charge. 


Bound Volumes.—Furnished automatically, as explained 
above, as a substitute for and in addition to the current loose 
leaf issue, for permanent placement in your library. 


Future Price —Low price, as well as high quality and full 
measure, have been responsible for the success of the CCH law 
reporting methods. Though we cannot be certain of price until 
we have had a year’s experience with the Service, we are able to 
begin with a well founded hope that current prices can be main- 
tained in spite of the increase in the scope of the Service, its more 
frequent reports and larger coverage. 

Current subscribers of course will receive the new and 
enlarged reporting Service under their existing subscription 
contracts. 

To summarize —(1) Digests, (2) full texts in loose leaf for 
current reference (3) bound volumes for your library. 

We pledge you our earnest efforts to establish a sound, modern method 
of insurance law reporting with the aim of simplifying your problems and 
giving you the benefit of the selective specialization and complete reporting 
so sorely needed in the insurance field for your information and protection. 
We guarantee your satisfaction. May we have your continuing support. 


Faithfully yours, 
COMMERCE CLEARING HOUSE, Inc. 
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LESTER v. PRUDENTIAL INS. CO. OF AMERICA. No. 4436. 
District Court, D. Massachusetts. July 15, 1938. 
24 Federal Supplement 54. 
1, JURISDICTION, 

The amount involved in a suit, as affecting jurisdiction of federal court, must 
be determined with reference to the situation existing at time of commencement of 
suit. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

2. JURISDICTION. 

In equity suit to establish right to disability benefits, amount of reserve set 
up by insurer to cover possible liability does not affect value of the subject matter 
as affecting jurisdiction of federal court. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

3. JURISDICTION. 

In equity suit to establish insured’s rights to disability benefits and to enjoin 
cancellation of policy for nonpayment of premiums, as distinguished from law 
action wherein recovery would be limited to installments due at time of suit, the 
probability that liability under policy would ultimately exceed $3,000 was sufficient 
to give federal court jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

4. JURISDICTION 

In suit to enjoin cancellation of disability policy for nonpayment of premiums, 
as in a suit to reinstate policy, value of the right to be protected is test of amount 
involved as affecting jurisdiction of federal court. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

In Equity. Suit by John J. Lester against the Prudential Insurance Company 
of America, to enforce rights under a disability policy, removed to federal court. 
On plaintiff’s motion to remand to state court. 

Motion denied. 

Harvey & Mulcare, of Springfield, Mass., for plaintiff. 

Raymond D. Houlihan and McClintock, Hoar & Houlihan, ali of Springfield, 
Mass., for defendant. 

Brewster, District Judge. 

This suit in equity was removed to this court. Plaintiff has moved to remand. 
The ground for the motion is that the requisite jurisdictional amount is not shown. 
The motion was heard upon pleadings and an affidavit filed on behalf of the 
defendant. 

The facts which appear are that the defendant issued a policy of insurance to 
plaintiff’s assignor, by the terms of which it agreed to pay $100 per month in case 
of total and permanent disability. The insured, in August, 1933, claimed the benefits 
of the contract and defendant paid the monthly installments to March, 1936, when 
it ceased making further payments, claiming that the insured was not totally and 
permanently disabled. 

In the bill of complaint, brought in January, 1937, plaintiff alleges that ten 
installments, aggregating $1,000, were then due and unpaid. He prays, however, 
(1) that the debt be established and execution issue; (2) that until further order 
of the Court the defendant make monthly payments during the period of total 
and permanent disability; (3) that the defendant waive all premiums. during such 
period: and (4) that defendant be enjoined from cancelling the policy for non- 
payment of premiums. 

The defendant alleges in its petition to remove that if the plaintiff prevails, it 
will be required to set up against this liability a reserve of over $11,000. If plaintiff 
is entitled to a decree and it were to be entered now or later, it would require the 
payment to the plaintiff of over $3,000. 

[1] For purposes of jurisdiction, the amount involved must be determined 
with reference to the situation which existed at the time of the commencement of 
the suit. Cohn v. Cities Service Co., 2 Cir., 45 F.2d 687; Ford, Bacon & Davis, 
Inc. v. Volentine, 5 Cir., 64 F.2d 800; Mutual Life Ins. Co. of N. Y. v. Rose, 
D.C., 294 F. 122. 
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{2] I am also of the opinion, as plaintiff contends, that the fact that the 
defendant has set up a reserve of over $11,000 would not affect the value of the 
subject-matter of the controversy. This conclusion is consistent with decisions in 
other jurisdictions. Berlin v. Travelers Ins. Co. of Hartford, D.C., 18 F.Supp. 
126; Shabotzky v. Massachusetts Mutual Life Ins. Co, D.C. 21 F.Supp. 166; 
Edelmann v. Travelers Ins. Co. of Hartford, D.C., 21 F.Supp. 209. Contra Enzor 
v. Jefferson Standard Life Ins. Co. D.C., 14 F.Supp. 677. 

There is nothing in the pleadings to indicate that the plaintiff can rely upon 
a repudiation or anticipatory breach of the contract of insurance. New York Life 
Ins. Co. v. Viglas, 297 U.S. 672, 56 S.Ct. 615, 80 L.Ed. 971. 

[3] It follows, therefore, that if this were an action at law, plaintiff’s motion 
would have to be allowed. The motion, however, involves not a law action, where 
recovery would be limited to installments due at the time of suit, but rather a 
suit in equity where the amount of the judgment and execution demanded was not 
definitely fixed and was bound to exceed the $1,000 due at the time of suit. Further- 
more, plaintiff seeks an injunction against cancellation of the policy for non-payment 
of premiums, thus bringing into the controversy the value of the plaintiff’s rights 
under that contract. In the light of the circumstances existing at the time of the 
commencement of the suit, it could not be said that the value of the relief, for 
which the plaintiff prayed, would not exceed the requisite jurisdictional amount. 

[4] The case at bar comes within the doctrine applied when a suit is brought 
to reinstate a policy. In such case, the rule is that the value of the right to be 
protected is the test of the jurisdictional amount. Bell v. Philadelphia Life Ins. 
Co., 4 Cir., 78 F.2d 322; New York Life Ins. Co. v. Kaufman, 9 Cir., 78 F.2d 398. 

Obviously, the monetary value of the rights which the plaintiff sought to 
protect was not limited to the installments due at the time of the suit. So far as it 
was then possible to prophesy, there was a probability, amounting to a presump- 
tion sufficient to support defendant’s allegation in its petition, that the amount in 
controversy exceeded the sum of $3,000, exclusive of interest and costs. 

There is nothing appearing to warrant the inference that the alleged total and 
permanent disability ot the insured would not continue long enough to bring the 
defendant’s liability above the requisite sum. That such an inference was not 
unwarranted is clearly indicated by the fact that if the plaintiff prevails, he will 
be entitled to receive from the defendant considerably more than that amount. 
See Massachusetts Protective Association v. Kittles, 5 Cir., 2 F.2d 211. 

[5] The jurisdiction of this court is not defeated because it was not possible 
to measure with exactness the value of the object in the suit. Penn Mutual Life 
Ins. Co. v. Joseph, D.C., 5 F.Supp. 1003; Mutual Life Ins. Co. v. Thompson, 
D.C., 27 F.2d 753. 

In the last cited case, the Court said (page 755): 

“However, federal jurisdiction, in a case of this kind, is not necessarily 
defeated by even an impossibility of arriving at the exact value, or by difficulty in 
approximating the value, of the object sought by the bill.” 

I have reached the conclusion, therefore, that this Court has jurisdiction to 
entertain the suit in equity, and plaintiff’s motion to remand is denied. 


LIBERTY NAT. LIFE INS. CO. v. READ, Insurance Commissioner of 
Oklahoma. No. 1971. 
District Court, W. D. Oklahoma. June 13, 1938. 
24 Federal Supplement 103. 
9. RETALIATORY STATUTE. 

An order of the insurance commissioner of Oklahoma requiring an insurance 
company chartered in Alabama to desist from writing a certain type of endow- 
ment policy on ground that Oklahoma retaliatory statute prohibited it to do so in 
view of Alabama statute permitting any company writing the policy form to con- 
tinue to do so on condition not to open any new divisions or classes other than 
those containing subsisting policies when the statute was enacted, and providing 
that foreign corporations thereafter qualifying in Alabama might write that policy 
form on the same conditions, was not based on a tenable ground and its enforcement 
would be enjoined. 36 Okl.St.Ann. § 106; Gen.Acts Ala. 1936-37, Ex.Sess., p. 221, 
amending Gen.Acts 1931, p. 819. 

(For other cases, see, Insurance, Dec. Dig. § 19.) 


Action by the Liberty National Life Insurance Company against Jess G. Read, 
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in his capacity as Insurance Commissioner of the State of Oklahoma, to enjoin 
him from enforcing an order requiring plaintiff to desist from writing a certain 
insurance policy form within the state, wherein a temporary injunction was granted. 

Temporary injunction made permanent. 

H. L. Stuart, of Oklahoma City, Okl. (Frank E. Spain and H. H. Grooms, 
both of Birmingham, Ala., on the brief), for plaintiff. 

F. A. Rittenhouse, of Oklahoma City, Okl. (Mac Q. Williamson, Atty. Gen., 
of Oklahoma, and J. B. Dudley, of Oklahoma City, Okl., on the brief), for 
defendant. 

Before Williams, Circuit Judge, and Rice and Vaught, District Judges. 

Per Curiam. 

Submission on facts for final decree in an action to enjoin the Insurance Com- 
missioner of Oklahoma from enforcing an order requiring plaintiff to desist from 
writing an insurance policy form in Oklahoma, herein referred to as the Perfection 
Endowment Policy. 

The action was commenced on July 24, 1937, being called up on that day after 
notice to defendant for restraining order against the enforcement of the Commis- 
sioner’s desist order. Solicitor for defendant at that time stated that the case 
was one for three judges, plaintiff’s solicitor contending that the case could not 
properly come before three judges, unless and until the District Judge, after hear- 
ing, should find against plaintiff upon the first aspect of the bill wherein it is 
asserted that the Commissioner’s order is discriminatory, oppressive, and without 
warrant of any law, and further, that if that issue be decided against complainant, 
the asserted unconstitutionality of House Bill 190, c. 52, art. 7 (Act, April 28, 1937, 
36 Okl.St.Ann. § 106) dmending Section 10487, Oklahoma Statutes 1931, would be 
for determination, adding thereto the following: 

“Provided, also, that no company organized under the laws of any other state 
shall continue to write, nor shall any company organized under the laws of any 
other state be hereafter licensed to write any type or kind of policy form in this 
State, if the laws of the state under which it is organized do not permit the 
licensing of companies organized under the laws of this State, to write such form 
of policy in such other state. The provisions of this Section are hereby made 
applicable to all types of companies writing life or health and accident insurance, 
including stipulated premium companies, fraternal societies and mutual benefit 
associations.” 

The District Judge then announced the case would go over until September 8, 
1937, to be heard by him sitting as a District Judge, and in case it became necessary 
to call in two other judges, including a Circuit Judge, such court would be 
organized on September 10. 

On September 8, 1937, the defendant filed a brief in support of its contention 
that the case was solely within the jurisdiction of a three-judge court. Then on 
suggestion the matter was passed over to a final hearing before three judges on 
September 10, to be disposed of as a three-judge case or a one-judge case, according 
as the court would deem it proper, all parties consenting thereto, and on the 
hearing on September 10, 1937, it was agreed by all parties that such hearing 
should constitute not only a hearing before a three-judge court but also before 
the District Court, the District Judge Vaught, sitting as such, and on the final 
submission plaintiff made no argument for three judges or one judge, leaving that 
determination for the court, but defendant’s contention was that the case was one 
properly before a three-judge court. 

Title 28, U.S.C.A. Section 380 (Judicial Code 266) is in part as follows: 

“No interlocutory injunction suspending or restraining the enforcement, opera- 
tion, or execution of any statute of a State by restraining the action of any officer 
of such State in the enforcement or execution of such statute, or in the enforce- 
ment or execution of an order made by an administrative board or commission 
acting under and pursuant to the statutes of such State, shall be issued. or granted 
by any justice of the Supreme Court, or by any district court of the United States, 
or by any judge thereof, or by any circuit judge acting as district judge, upon the 
ground of the unconstitutionality of such statute, unless the application for the 
same shall be presented to a justice of the Supreme Court of the United States, or 
to a circuit or district judge, and shall be heard and determined by three judges, 
of whom at least one shall be a justice of the Supreme Court or a circuit judge, 
and the other two may be either circuit or district judges, and unless a nrajority 
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of said three judges shall concur in granting such application. * * * The require- 
ment respecting the presence of three judges shall also apply to the final hearing 
in such suit in the district court; and a direct appeal to the Supreme Court may 
be taken from a final decree granting or denying a permanent injunction in such 
suit.” 

[1] The existence of a substantial question as to the constitutionality of a 
state statute, justifying such Federal Tribunal in taking such jurisdiction, must be 
determined from the allegations of the Bill. Ex parte Joseph Poresky, 290 U.S. 30, 
54 S.Ct. 3, 78 L.Ed. 152. See, also, Mosher v. City of Phoenix, 287 U.S. 29, 53 
S.Ct. 67, 77 L.Ed. 148. 

The Bill alleges that the statute under which the defendant acted is uncon- 
stitutional, praying an interlocutory injunction restraining the defendant, a state 
officer, in the enforcement and execution of a state statute, and has pressed for 
and obtained a restraining order and injunction, which has been held in force 
pending the rendition of a final decree in the case. 

(1). Plaintiff’s complaint in sub-section 17, is as follows: 

“ * * * Said section 10487 of the Oklahoma Statutes as amended by House 
Bill No. 190 under and by virtue of which defendant purports to have acted in 
making said order, is void and violative of said first section of the Fourteenth 
Amendment to the United States Constitution in that it denies to the plaintiff the 
equal protection of the laws and deprives the plaintiff of its property without due 
process of law.” 

It is also averred that the statute is violative of the Oklahoma Constitution in 
that it delegates to other states the legislative power of Oklahoma, praying that 
“the court find and decree that the state statute in its application to plaintiff is 
unconstitutional and void” and that: 

‘“* * * the court make a temporary restraining order, to be effective until the 
hearing upon plaintiff’s application for interlocutory injunction, and that upon such 
hearing an interlocutory injunction issue, * * * ” 

See Stratton, Secretary of State of Illinois, v. St. Louis-Southwestern Ry. Co., 
282 U.S. 10, 51 S.Ct. 8, 75 L.Ed. 135. 

In Brucker, Attorney General v. Fisher, 6th Cir., 49 F.2d 759, it is held: 

“3. To justify hearing before three-judge court, and subsequent appeal direct 
to Supreme Court, application for interlocutory injunction must be pressed to 
hearing, but not necessarily decided (Jud.Code § 266 [28 U.S.C.A. § 380]). 

“4. Jurisdiction of three-judge court convened to hear application for inter- 
locutory injunction continues to end, or until application for temporary injunction 
has been withdrawn (Jud.Code § 266 [28 U.S.C.A. § 380]). 

“5. Defendant’s voluntary consent to inaction by state officers in lieu of pre- 
liminary restraining order, or interlocutory injunction, should not divest three- 
judge court of jurisdiction. * * * 

“6, Existence of other grounds of federal jurisdiction, or fact that court placed 
final decision on nonconstitutional grounds, does not affect jurisdiction of statutory 
three-judge courts.” 

See Sterling, Governor of Texas, v. E. Constantin, 287 U.S. 378, 53 S.Ct. 
190, 77 L.Ed. 375, 

[2] The three-judge court has jurisdiction. However, it is suggested in onen 
court that the final submission should be not only to the three-judge court but 
also to the United States District Court and that separate decrees should be entered 
in each respective capacity. 

The Perfection Endowment Policy is (1) a life insurance policy providing for 
payment of principal amount to insured’s beneficiary upon his or her death ; (2) 
an old-age endowment providing for payment of principal amount to the insured 
upon his or her attaining age of 85 years, and (3) a contingent mortality endowment 
providing for payment of principal amount to insured when his or her policy 
becomes oldest policy in division of his entry-age class which had fewest policies 
in/it at time he or she became a policyholder and a death thereafter occurs in that 
division. 

Each of the three benefits so provided in the policy covers an insurable risk. 
Each of the events insured is known and certain and the time of its happening, 
being only contingency, is predictable and insurable through application of long- 
established experience tables of mortality. The amount of each benefit is the face 
of the policy, and under universally accepted principles of cost accounting the 
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premiums are calculated so that they, with the interest thereon, will be sufficient 
in each case to pay the benefit promised upon the happening of the event maturing 
the claim. For the security of the policyholder adequate reserves are set aside out 
of premiums collected and these are calculated just as are the reserves on all life 
insurance policies upon the American Experience Table of Mortality with interest 
assumption of 3% per cent, there being no forfeiture for lapse. The insured may 
at any time exchange his policy for any other policy providing other benefits and 
have the new policy dated back to the time of his or her original application so as 
to preserve his or her earlier age and lower premium rates, and upon such exchange 
the difference in reserves must be adjusted and paid to the insured or by the insured 
according as his or her new policy calls for a lesser or greater reserve than his or 
her Perfection Endowment Policy. 

Rates and reserves on this policy were calculated under supervision of plain- 
tiff’s president, Frank P. Samford, by F. M. Speakman, consulting actuary of 
Insurance Department of Alabama, sometimes consulting actuary of the Oklahoma 
Insurance Department. Same were verified by George Dyre Eldridge, author of 
the Fraternal Congress Table of Mortality, declared by Oklahoma law to be an 
accepted standard of mortality experience, who wrote an opinion showing that 
they were actuarily sound, assuring permanence and certainty of result and fulfill- 
ment essential to all life insurance. The sufficiency of said rates and reserves has 
been demonstrated by 37 yéars operation. The promised benefits are plaintiff's 
unconditional obligation and a charge on all its assets, of which more than two 
million dollars is held in reserve against that obligation. 

For 30 years the plan has been approved by the Insurance Department of Okla- 
homa. During the 13 years he has been Commissioner, defendant has always 
approved it and year by year has issued plaintiff a license to write it, its lawful- 
ness or soundness never having heen questioned. In the desist order the defendant 
asserted no objection to it except that here made, shown to be untenable, that the 
Oklahoma companies are prohibited by Alabama law from writing same in Alabama. 
Not until defendant answered herein was there any assertion that it was violative 
of any law. 

On April 28, 1937, the Oklahoma Legislature passed what is known as said 
H.B. 190 prohibiting anv foreign company from issuing in Oklahoma any policy 
form which the laws of the state of its domicile prohibit Oklahoma companies 
from writing in that state. On May 4, 1937, defendant advised plaintiff that he 
construed said law to prohibit plaintiff from writing said Perfection Endowment 
Policv form in Oklahoma, plaintiff contending that such Oklahoma companies 
were not prohibited from writing such contract in Alabama. Defendant then asked 
for an opinion from the Attorney General, who advised that he was unable to 
make interpretation of Alabama law, recommending that defendant order plaintiff 
to desist until the courts passed upon the question. The Attorney General of Ala- 
bama having in meantime interpreted Alabama law as entitling a foreign company 
to thereafter qualify in said state and write Perfection Endowment Policies in 
Alabama. Plaintiff asked the Attorney General of Oklahoma for a rehearing, a 
further presentation being made. No change was made in his recommendation. 
The Commissioner ordering plaintiff to desist, this action was instituted. 

Plaintiff is an old line legal reserve life insurance company chartered under 
Alabama law, having been doing business in Oklahoma since 1907. Prior to 1923. 
plaintiff issued only one policy form, the Perfection Endowment Policy involved 
in this action. About 1923, plaintiff’s president, Frank P. Samford, hecame the 
motivating force in the company, and other policy forms to meet other insurance 
needs were adopted and approved by the Insurance Commissioner of Oklahoma. 
same not being involved in this action, but have been sold in Oklahoma in volume 
of only 20 per cent of its total sales. Out of 10,389 of plaintiff’s total policyholders 
in Oklahoma holding $10,145,000 of total insurance, 6,848 are holders of plaintiff’s 
Perfection Endowment Policies insuring a total of $7,650,000. In the 7 months 
prior to this hearing, plaintiff had sold in Oklahoma $1,465,000 of Perfection 
Endowment instirance, being 79.6 per cent of its total sales in this state. 

Plaintiff has permanent investments in Oklahoma, including investments in 
real estate, mortgage loans, policy loans, an agency force of ninety people, permanent 
residents of Oklahoma, 80 per cent of whose work is in the production of Perfection 
Endowment insurance for which thev have been specially trained, who would be 
unable to sell enough insurance of other kinds to live on, if plaintiff is prohibited 
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from writing its Perfection Endowment Policy form, and who would be obliged 
to leave the plaintiff and seek employment from plaintiff’s competitor. Training 
these agents has cost the plaintiff over $30,000 and $21,000 of loans have been made 
to them on the security of the commissions hereafter to be paid them. Much more 
valuable than these is the plaintiff's permanent investment in its good name and 
reputation built up by more than 30 years of fair and honest dealing and prompt- 
ness in the settlement of claims. 

Plaintiff's competitor in writing this form of insurance, the Commissioner 
not proposing or intending to cause him to desist is now soliciting and seeking 
through its agent who sat during the trial with its president to take away from 
plaintiff its agency organization upon representation that plaintiff “has been 
run out of Oklahoma” leaving said employees no other opportunity to carry 
on their life work except through employment by said competitor. 

The desist order herein sought to be enjoined is based upon no legal objec- 
tion to the policy form itself nor upon any actuarial criticism, but upon an amend- 
ment to the so-called retaliatory law of Oklahoma (H.B. 190, approved April 
28, 1937, 36 Okl.St.Ann. § 106) which prohibits any foreign company from 
writing any policy form in Oklahoma if the laws of the state of its domicile 
prohibit Oklahoma companies from writing therein such policy form. 

Asserting that the laws of Alabama prohibit Oklahoma companies from 
writing the Perfection Endowment Policy form in Alabama, the Insurance Com- 
missioner in the administration of said retaliatory law proposes by his order to 
prohibit plaintiff, an Alabama corporation, from writing same in Oklahoma. 

There is no evidence that°any Oklahoma company desired to write such 
policy in Alabama, or has sought and been denied a license to do so, or that 
any Alabama official had ‘construed Alabama law to prohibit same. 

The only evidence or advice before the Commissioner upon which to base 
his ruling that Oklahoma companies would be or are prohibited in Alabama, and 
that plaintiff, an Alabama company, must be prohibited in Oklahoma, was through 
brief filed with him on behalf of two Oklahoma companies, signed by their attor- 
ney, who alone (not the Attorney General or an assistant) argued the defendant's 
case at the hearing. The only evidence now before this court that an Oklahoma 
company is prohibited by Alabama law is the testimony of the Oklahoma Commis- 
sioner and the president of an Oklahoma company, who are not shown to be law- 
vers versed in Alabama law. 

The Bill avers that the desist order is discriminatory and singles plaintiff 
out to prevent it from writing this policy form, while permitting the Oklahoma 
companies to continue to do so, and that the desist order is aribitrary and 
oppressive, preventing plaintiff from carrying on its lawful business. 

If the Commissioner (defendant) was mistaken in construing Alabama law 
as prohibiting Oklahoma companies from writing this policy form in Alabama, 
then wrongful restriction in administration followed. The Alabama Act of July 
36, 1931, Gen.Acts 1931, p. 819, permitted companies writing such contract when 
that act was passed to continue to do so on condition not to open any new 
classes or divisions except those then containing subsisting policies. , 

The Alabama Act of March 3, 1937, permits any company writing this policy 
form to continue to do so upon condition not to open any new divisions or 
classes other than those containing subsisting policies when that 1937 law (March 
3, 1937 Ala.Acts 1936-37, Ex.Sess., p. 221) was enacted, and provided that foreign 
corporations thereafter qualifying in Alabama may write the policy form upon 
the same conditions. 

Said Act of March 3, 1937, contains a provision as follows: “Any foreign 
life insurance company, mutual aid association, or fraternal benefit society, 
order or association, * * * hereafter qualifying and becoming licensed in this 
state, shall be permitted to operate on this plan on the same conditions,” under 
a proviso that said Act would become effective immediately upon approval. 


On July 21, 1937 the Attorney General of Alabama ruled that the Alabama 
1931 Act as amended by the Act of March 3, 1937, was effective as of March 3, 
1937 and not July 30, 1931, and that same permitted foreign companies to write 
such policy contracts in Alabama and to classify the policyholders into divisions 
or classes containing subsisting policies prior to March 3, 1937. 

In an opinion by the Attorney General of Alabama to the Alabama Super- 
intendent of Insurance, he construed the Alabama Act of March 3, 1937, to mean: 
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“* * * such foreign companies may be properly qualified and licensed to do 
business in Alabama, upon complying with all other requirements of the law, 
and that they may write such contingent mortality endowment contracts and 
classify them into divisions or classes which contained subsisting policies or 
certificates prior to March 3, 1937.” 

The record discloses that two Oklahoma companies are now writing such 
contracts in Oklahoma under the Oklahoma 1935 law, c. 51, 36 Okl.St.Ann. §§ 
224, 225, which limits the writing of this policy form to those who were writing 
it when that law was passed. These two Oklahoma companies under all events 
under present administrative interpretation could qualify under the Alabama 
1937 law and be licensed in that state to there write that policy form. 

The Act of March 3, 1937, as the bill was first introduced in the Alabama 
Legislature, contained the following language: 

“Any foreign life insurance company * * * hereafter qualifying and becom- 
ing licensed in this state shall be permitted to operate on this plan upon 
condition that such life insurance company * * * shall not hereafter establish 
its Alabama policyholders, or Alabama members, into divisions or classes other 
than the divisions and classes actually containing subsisting policies or certifi- 
cates, of and prior to July 30, 1931.” 

If it had been adopted in that form the Commissioner’s argument at the 
hearing would have been tenable, because no Oklahoma company had any open 
divisions or classes to be added to as of July 30, 1931. Said provision was 
stricken out and the following language was inserted in lieu thereof: 

“Any foreign life insurance company * * * hereafter qualifying and becom- 
ing licensed in this state, shall be permitted to operate on this plan upon the 
same conditions.” 

The “same conditions” referred to conditions upon which companies already 
writing on this plan were permitted to continue to do so, namely, the conditions 
that they should have requisite capital and should not establish their policy- 
holders into divisions or classes other than the divisions and classes actually 
containing subsisting policies “when this act shall become a law,” it becoming 
a law on March 3, 1937. 

At the hearing here the contention was made on the part of the Com- 
missioner that the Alabama Act of March 3, 1937, restricted companies there- 
after qualifying to the divisions or classes containing policies on July 30, 1931, 
and — the Oklahoma companies since they had no divisions as of 
that date. 

[3] The rule of construction is to give effect, if reasonably practical, .to 
every provision of an act. That urged by the Commissioner is not in harmony 
with the background and contemporaneous acts in its passage, when, as shown 
by admissions in open court, the excerpt was stricken out on the floor of the 
Legislature, and the above amendment at the same time inserted. 

[4-7] The provisions of the amendatory and amended acts are to be 
harmonized if same can be reasonably done so as to give effect to each and 
every part, and not leave any part inoperative. Where an amendment is subject 
to two constructions, either of which is justified by its language, that is to 
be adopted which harmonizes all parts in construction. If there is an irrecon- 
cilable conflict, the inserted amendment should control as the latest expression 
of the Legislature, from which it must be presumed that the Legislature intended 
in adopting the same to make a change in the existing law. An amendment 
which changes the phraseology of the original act raises the presumption that 
a change in its meaning was intended and more so when the history of the act 
shows a change in the phraseology of the amending act between the time it was 
introduced and its final adoption. 59 C.J. 1097, Footnote 35. 

[8] The construction placed upon such act by the Alabama administrative 
officers in charge of its enforcement, although not controlling, may be resorted 
to as an aid in ascertaining the legislative intent. 59 C.J. 1022. 

The Attorney General of Alabama construed the Alabama Act in accord 
with plaintiff’s contention, that any foreign company upon complying with other 
conditions of the law may do business in Alabama and classify its policyholders 
into divisions and classes actually containing subsisting policies on the date the 
Alabama Act of March 3, 1937, was passed and became effective. 

Many vears ago the Insurance Commissioner of Minnesota sought to apply a 
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retaliatory law so as to exclude Fidelity & Casualty Insurance Company of New 
York from writing more than one form of coverage in Minnesota, as the law of 
New York had been amended after the company had been chartered so as to 
prohibit such multiform coverage there. 

The Minnesota Commissioner, thinking the Minnesota companies would not be 
permitted to write more than one form or class of risk in New York, sought in the 
application of a retaliatory law to prevent the New York company from so doing in 
Minnesota. 

In State v. Fidelity & Casualty Insurance Company of New York, 39 Minn. 
538, 41 N.W. 108, it is stated (page 109): 

“The validity of our statute, just recited, is not questioned. We are called 
upon to consider whether its proper effect is to exclude this respondent from 
prosecuting in this state its proper corporate business of insurance as to the several 
classes or risks above referred to, in view of the restrictions which, as is claimed 
on the part of the relator, the statutes of New York impose upon corporations which 
might be organized in our own state for like purposes. * * * Whether that is the 
effect of the legislation of New York we cannot settle by any decision we may 
make. Only the courts of that state can authoritatively determine that. In the 
absence of any judicial construction of the law by the courts of that state, or of 
a practical administration of it, in a manner prejudicial to foreign corporations, 
our retaliatory act should not be deemed applicable if it is felt to be doubtful how 
the statutes of New York should be constructed, even though we might be of the 
opinion that their probable effect is to restrict the operation of foreign corporations 
to a narrower = than that allowed to this respondent. * * * ” (Italics supplied.) 

Later the Insurance Commissioner of Illinois attempted to exclude the same 
company from writing its multiform insurance in Illinois under the retaliatory act 
of that state. The Supreme Court of Illinois adopted the reasoning of the Minne- 
sota court above quoted, holding that he could not do so. People v. Fidelity & 
Casualty Co., 153 Ill. 25, 38 N.E. 752, 26 L.R.A. 295. ; 

19] The action of the Insurance Commissioner in issuing the desist order 
should be enjoined. 

(2). As to the question of the delegation of legislative power in said H.B. 
190, in which any foreign company is prohibited from writing any policy form in 
Oklahoma if the laws of the state of its domicile prohibit Oklahoma companies 
from writing such policy form in such state, the désist order prohibits plaintiff, an 
Alabama corporation, from writing its Perfection Endowment Policy form in 
Oklahoma, because, as the order erroneously alleges, Oklahoma companies are 
prohibited from writing this policy form in Alabama. 

As interpreted by the Commissioner, if the Legislature of Alabama passes any 
law prohibiting issuance of any policy form in Alabama, such Alabama enactment 
becomes ipso facto the law of Oklahoma as to Alabama companies onerating here. 
If the Alabama Legislature amends or repeals that Alabama law, the contention 
seems to be that such amendment or repéal ipso facto operates to change the law 
of Oklahoma governing such Alabama companies, and, therefore, that the desist 
order issued under a void and ineffectual delegation of legislative power. Though 
properly raised in order to dispose of this case, it is not essential to decide that 
question. 

Oklahoma House Bill 190 neither sets up any standards nor does it express 
any general aims. ‘ 

~ See Clark v. Port of Mobile, 67 Ala. 217; State v. Firemen’s Fund Ins. Co., 
223 Ala. 134, 134 So. 858, 77 A.L.R. 1486 and Hanover Fire Ins. Co. v. Harding, 
272 U.S. 494, 47 S.Ct. 179, 71 L.Ed. 372, 49 A.L.R. 713. 

[10] The Insurance Commissioner is not permitted to substitute his judgment 
for that of the Legislature, to whom has been committed the exercise of sovereign 
power. 

[11] When a standard and a rule is prescribed for a particular state of facts 
for the administrative officer to pass on by appropriate procedure and acts, that is 
not a question of regulation but a question of administration on a state of facts, and 
where property rights and liberty are involved, that may be reviewed, as a rule, 
by a court in order to afford due process of law. 

}12] (3). That plaintiff, as admitted at the hearing, became domesticated in 
Oklahoma, having been licensed and re-licensed by the Insurance Commissioner 
for 30 consecutive years, and having established branch offices in Oklahoma City, 
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Tulsa, Shawnee, and Chickasha, with 83 local agents and seven cashiers in different 
parts of the state, all of whom are permanent residents, some having been in 
plaintiff’s employ, the average period of employment being 9 years, and all of 
whom will be forced to seek employment elsewhere if the Commissioner’s order 
is enforced, and having made permanent investments in the state by the purchase 
of real estate, and building up a going concern with good will that could only be 
acquired by long uninterrupted years of honest and faithful dealings with its 
citizenship. The plaintiff is a person within the meaning of the 14th Amendment, 
U.S.C.A.Const. Amend. 14, and domesticated herein, and is entitled to equal pro- 
tection of the laws. 

Concededly, the state has the right to exclude foreign corporations from trans- 
acting business therein. That is not controverted, but as between the plaintiff, 
which has become a domesticated corporation, and the plaintiff's competitor, a 
domestic corporation, as to the power of the state to discriminate against the former 
and in favor of the latter, it is contended, is subject to limitation by virtue of the 
14th Amendment. That question is directly raised, but in view of the conelusion 
hereinbefore reached, it is not essential to pass on this question. 

The conclusion is that the temporary injunction heretofore issued should be 
made permanent. 


WOJCIK v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Errors of Connecticut. July 12, 1938. 
1 Atlantic Reporter (2d) 131. 
1. ACCIDENT. 


In action on life policy provision for additional benefits in event of death 
by accidental means and excluding from coverage suicidal death, beneficiary 
must plead death by accidental means and insurer under a denial may show 
death to have been suicidal, since proof of suicide would negative allegation of 
death by accidental means, as against contention that insurer must specially 
plead that death was suicidal. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. SUICIDE. 

Where insurer denied as a whole allegation that insured while policy was 
in force sustained bodily injuries through accidental means resulting independ- 
ently of all other causes in death of insured within 90 days of injuries, failure 
to confine denial to allegation that death was by accidental means which was 
only fact that insurer intended to contest did not preclude insurer from taking 
advantage of defense that death of insured was suicidal, notwithstanding that 
the impropriety of its denial of all the allegations might have subjected it to 
statutory penalty for making untrue denial. Gen.St. 1930, § 5514. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. PLEADING. 

An action on life policy provision for additional benefits for, death by 
accidental means and excluding from coverage suicidal death was not within 
the rule that plaintiff need allege general compliance with all conditions preced- 
ent in policy and that insurer must affirmatively set up failure to comply with 
such conditions upon which it proposes to rely, so as to preclude insurer from 
benefit of defense that death was suicidal under denial and without pleading 
that death was suicidal. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. PRESUMPTION. 


In action on life policy provision for additional benefits for death by acci- 
dental means and excluding from coverage suicidal death, presumption against 
suicide, if existent, must be based upon common knowledge which may be noticed, 
without proof, by a judge and jury that sane persons’ do not ordin&rily kill them- 
selves. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. PRESUMPTION. 


In action on life policy provision for additional benefits for death by acci- 
dental means and excluding from coverage suicidal death, presumption, if any, 
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against suicide is exhausted when substantial countervailing evidence is produced 
upon trial. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
6. BURDEN OF PROOF. 


In action on life policy provision for additional benefits for death by acci- 
dental means and excluding from coverage suicidal death, burden was upon 
beneficiary to prove that death was by accidental means and beneficiary was 
not entitled to presumption against suicide in determining whether death was 
by accidental means, though the non-probability of death by suicide could be 
weighed by trial court with other circumstances in arriving at its decision. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
7. EVIDENCE. 

In beneficiary’s action on life policy provision for additional benefits for 
death by accidental means and excluding from coverage suicidal death, evidence 
justified conclusion that beneficiary failed to sustain burden of proof to show 
that death was due to accidental means within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


; nove from Superior Court, New Haven County; Patrick B. O'Sullivan, 
udge. 
Action upon a life policy providing for payment of an additional benefit 
in the event of death by accident by Stella Wojcik against the Metropolitan 
Life Insurance Company, brought to the Superior Court and tried to the court. 
From a judgment for the defendant, plaintiff appeals. 
No error. 


Argued before Maltbie, C. J., and Hinman, Avery, Brown, and Jennings, JJ. 


Bertrand B. Salzman and Elliott R. Katz, both of New Haven, for appellant. 

Frank E. Callahan and Grant N. Nickerson, both of New Haven, for 
appellee. 

Ma ctsir, Chief Justice 

The plaintiff is named as beneficiary in a policy of insurance issued by the 
defendant upon the life of her husband. There was attached to the policy a 
supplementary contract providing for a payment of an additional $5,000 in the 
event of death by accident. The insured was killed by being run over by a 


railroad train, The defendant paid the loss due under the principal policy but 
refused to pay anything under the supplementary contract. The plaintiff brought 


this action to recover upon this contract and has appealed from the judgment 
for the defendant. 


The policy provided that the sum named should be payable upon receipt 
by the defendant “of due proof of the death of the insured, as the result, directly 


and independently of all other causes, of bodily injuries sustained through 
external, violent and accidental means, provided * * * (5) that death shall not 


have been the result of self-destruction, whether sane or insane.” The com- 
plaint alleged in the fourth paragraph that the deceased, “the insured in_ said 
policy of insurance, while said policy was still in force, sustained bodily injuries 
through external violent and accidental means, resulting directly and independ- 
ently of all other causes in the death of the said insured, Joseph Wojcik, within 
ninety days from the date of such bodily injuries, to wit: on the 17th day of 
October, 1936.” The defendant in its answer denied this paragraph as a whole. 
The trial court reached the conclusion that the insured was killed as a result of 
external and violent means but that on the entire evidence it could not determine 
whether or not the death was suicidal, and that the plaintiff had 
the burden of proof that the death was due to accidental means. 

[1] The plaintiff contends upon this appeal that the defendant not having 
specially pleaded that the death was suicidal, was not entitled in any event to the 
benefit of that defense. In 6 Cooley, Briefs on Insurance, p, 5003, it is stated: 
“The general rule seems to be that, where a policy insures generally against a 
particular peril; and contains a further clause exempting the company from liability 
for loss caused in a certain manner, which would otherwise have fallen within the 
general terms of the policy, the burden is upon the insurer to allege and prove 
that the loss falls within the exemption. Such a clause is considered as an 
exemption from liability and a defense, rather than as an exception proper 
limiting and defining the risk covered.” We applied this rule in Fogarty v. 
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Fidelity & Casualty Co., 120 Conn. 296, 298, 180 A. 458, where a policy insured 
against the loss on account of damages to or loss of an automobile caused by 
collision, excluding damage by fire, as regards the defendant’s claim that the loss 
was caused by fire. The rule does not apply in such a situation as the one before 
us. Suicide, at least when sane, cannot properly be regarded as an accident and 
the provision excluding it from the coverage of the policy is not in the nature of 
an exemption but is inserted in order to make clear the intended scope of the 
coverage; the plaintiff must plead that the death was by accidental means and 
as proof that it was suicidal would directly negative that allegation, evidence of 
this fact may be given under a denial. New York Life Ins. Co. v. Gamer, 303 
U.S. 161, 58 S.Ct. 500, 503, 82 L.Ed. ; Radius v. Travelers Ins. Co., 9 Cir., 87 
F.2d 412; Fidelity & Casualty Co. v. Driver, 5 Cir., 79 F.2d 713; Travelers Ins. Co. 
v. Wilkes, 5 Cir., 76 F.2d 701; Whitlatch v. Fidelity & Casualty Co., 149 N.Y. 45, 
43 N.E. 405; Kresse v. Metropolitan Life Ins. Co., 111 N.J.L. 474, 168 A. 634; 
Watkins v. Prudential Ins. Co., 315 Pa. 497, 173 A. 644, 95 A.L.R. 869: De Reeder 


v. Travelers Ins. Co., 329 Pa. 328, 198 A. 45; Griffith v. Continental Casualty 
Co., 299 Mo. 426, 444, 253 S.W. 1043. 


[2-6] The defendant should properly, as the plaintiff claims, have confined its 
denial of the fourth paragraph of the complaint to the only fact that it could or 


intended to contest, that the death was due to accidental means. The impropriety 
of its denial of the entire paragraph might have subjected it to a penalty; General 
Statutes, § 5514; but this would not preclude it from taking advantage of the 
defense that the death of the deceased was suicidal. Nor does the situation fall 
within the rule of pleading in actions upon insurance policies that the plaintiff need 
allege only general compliance with all conditions precedent and that the defendant 


must affirmatively set up any failure to comply with such conditions upon which 


it proposes to rely. Harty v. Eagle Indemnity Co., 108 Conn. 563, 565, 143 A. 847. 


The plaintiff contends, however, that even though there was no necessity that 
the defendant affirmatively allege the death to have been suicidal, there is a pre- 
sumption against suicide, the effect of which as applied in this case would be to 
place upon the defendant the burden of proof of that defense, and that the defendant 
was obligated to overcome the effect of that presumption by at least a fair pre- 


ponderance of the evidence. The decisions of the courts as regards the existence 
and effect of such a presumption rather justifies the comment quoted in Watkins 
v. Prudential Ins. Co., supra, page 507, 173 A. page 649, that they reveal “a welter 


of loose language and discordant decisions concerning presumptions” and we may 
adopt the statement in Selover v. A=tna Life Ins. Co., 180 Wash. 236, 242, 38 P.2d 
1059, that to attempt to review the many cases discussing the effect of such a pre- 
sumption would be “profitless, for it would do no more than to substantiate our 
statement that the holdings are in hopeless conflict.” (Page 1061.) In at least one 


jurisdiction the existence of such a presumption is denied, there being, the court 
states, at most “merely a permissible consideration of the nonprobability of death 
by suicide.” Watkins v. Prudential Ins. Co., supra, page 505, 173 A. page 648. The 
basis of any such presumption must be “the common knowledge, which may _ be 
noticed without proof by a judge and jury, that sane persons do not ordinarily kill 
themselves.” Travelers Ins. Co. v. Wilkes, supra, page 704; Mallory v. Travelers 
Ins. Co., 47 N.Y. 52, 54, 7 Am.Rep. 410; Grosvenor v. Fidelity & Casualty Co., 
102 Neb. 629, 631, 168 N.W. 596; Reynolds v. Maryland Casualty Co., 274 Mo. 
83, 96, 201 S.W. 1128: Order of United Commercial Travelers v. Watkins, 38 Ohio 
App. 420, 429, 176 N.E. 469. Whatever may be the holdings elsewhere, this fact 
would bring such a presumption within the category of those which under our 
law exhaust themselves as presumptions when substantial countervailing evidence 
is produced upon the trial, leaving merely the circumstances which give rise to 
the presumption to be considered with the other evidence in the case as a basis 
for any proper inferences. O’Dea v. Amodeo, 118 Conn, 58, 61, 170 A. 486; 
Vincent v, Mutual Reserve Fund Life Ass’n, 77 Conn. 281, 290, 58 A. 963; Comley, 
cae 8 ‘ ; ; , 

State’s Attorney, ex rel. Fitzroy vy. Board of Trustees of Firemen’s Relief Fund, 
122 Conn. 650, 658, 191 A. 729; see note, 95 A.L.R. 887. The instant case was 
tried out, there was no direct evidence as to the manner in which the deceased 
came to be upon the railroad track, but there were circumstances indicating that 
his death was suicidal. The burden to prove that the death was by accidental 
means was upon the plaintiff and she was not entitled to have any presumption 
against suicide considered in determining that issue as the case was tried, though 
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the “non-probability of death by suicide” was a consideration to be weighed by the 
trial court with the other circumstances in evidence in arriving at its decision. 

Without rehearsing in detail the careful findings of the trial court, it suffices 
to state the following facts: The deceased had neither family nor financial 
troubles. He was normally cheerful and had never been known to suggest suicide. 
He had been discharged from a hospital about a month before his death after an 
operation for hernia and he was then in good physical condition and normal spirits. 
He did begin thereafter to drink to excess. On the night.of October 5th he stayed 
away from home without notifying his wife, returned home the next day, but left 
in the evening, and his wife heard nothing of him thereafter until on the morning 
of October 17th he was found dead on the railroad track. He spent some of this 
time in a hotel in New Haven and was drinking heavily. On the afternoon of 
October 16th he appeared at a barbershop near his home and had a shave and 
hair cut. He was sober and seemed in good spirits and health. He was not 
thereafter seen alive. He was found dead on the railroad track about 7 o’clock 
the next morning, on or near a short cut used to reach a Polish settlement to which 
he had been known to go, although no visits later than two years prior to the 
accident were shown to have been made. From the point where the body was 
found there was a clear view of the track for a half mile in either direction. He 
had been lying on the rails as the train approached. He had in his pocket a 
package containing a piece of new window sash cord nine feet long. How he 
come to be there and in that position was not found, because as the memorandum 
of decision shows, there was no direct evidence nor facts from which the court was 
able to draw proper inferences. 

|7] The trial court in its memorandum of decision states that there were 
three possibilities to account for his position; either he had been placed there by 
an evildoer, he had deliberately lain down on the track, or he had fallen and 
stunned himself. The memorandum of the trial court shows that it took into 
account the fact that men do not ordinarily commit suicide except for some 
reason and that none appeared in this case, and that it considered the fact of the 
deceased lying on the rails as the train approached as the circumstance of con- 
trolling weight. Taking into account, as the trial court did, the various possibilities 
suggested by the circumstances in evidence we cannot hold that it was not justified 
in concluding that the plaintiff had failed to sustain the burden of proof to show 
that the death was due to accidental means within the terms of the policy. 

While the plaintiff has assigned as error several rulings on evidence made in 
the course of the trial, they are not referred to in the brief and we have therefore 
no occasion to discuss them. 

There is no error. 

In this opinion the other Judges concurred. 


DOUBRLY v. CAROLINA LIFE INS. CO. No. | 26741. 
Court of Appeals of Georgia, Division No. 2. July 2, 1938. 
198 Southeastern Reporter 76. 


. LIMITATION OF LIABILITY. 

A provision of a life policy that, if insured’s death should be caused by the 
hands of justice within two years of issuance of policy, insurer’s liability should be 
limited to a return of the premiums paid thereon, did not void the policy, but merely 
fixed the amount of liability imposed upon insurer in such case. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. EXECUTION. 

Where life policy provided that, if insured’s death was caused by the hands 
of justice within two years of issuance of policy, insurer would be liable only for 
return of premiums paid, insurer’s receipt and acceptance of weekly premiums 
with knowledge that insured was to be executed for committing a capital offense 
did not amount to a waiver by insurer of the provision. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. EXECUTION. 

In beneficiary’s action on life policy which provided that, if insured’s death 
was caused by the hands of justice within two years of issuance of policy, insurer 
would be liable only for return of premiums paid, where beneficiary sought to 
recover death benefit and not the premiums, petition which alleged that insured 
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was legally executed within two years after issuance of policy, that insurer had 
had knowledge of insured’s conviction and sentence but had nevertheless thereafter 
accepted premiums as they became due, was demurrable as failing to set out a 
cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Error from City Court of Savannah; Alex R. MacDonell, Judge. 

Action by Hazel Doubrly against the Carolina Life Insurance Company to 
recover on a life insurance policy issued by defendant. From a judgment sustain- 
ing defendant’s demurrer to the petition, plaintiff brings error. 

Affirmed. 

Ulmer & Dowell, of Savannah, for plaintiff in error. 

Shelby Myrick, of Savannah, for defendant in error. 

Syllabus Opinion by the Court. 

seas, Presiding Judge. 

}1] 1. A provision in a life insurance policy that if the death of the insured, 
within two years from the date of the issuance of the policy, be caused “by the 
hands of justice,” the liability of the company shall be “limited to a return of 
the premiums paid on this policy,” does not void the policy but merely fixes ” 
amount of liability under the policy where the death of the insured is caused i 
the manner indicated. 

[2] 2. The receipt and acceptance by the insurer of the premiums on the policy, 
which were paid weekly, with knowledge by the insurer that the insured had been 
convicted in court of a capital offense and was under sentence of death to be 
executed in accordance with law upon a named date, does not amount to a waiver 
by the insurer of the provision of the policy limiting the amount of benefit to be 
paid wee the death of the insured at the hands of justice. 

[3] 3. In a suit against the insurer in which the plaintiff, as the beneficiary in 
the in. sought to recover the amount of the death benefit to be paid on the 
death of the insured, and not to cover the premiums which had been paid on the 
policy, where it appeared from the petition that the insured had, within two 
years after the issuance of the policy, met death at the hands of justice by having 
been legally executed by electrocution as punishment for conviction of a crime, and 
where, notwithstanding it may have appeared from the petition that the insurer 
had knowledge that the insured had been le gally convicted of a crime and was under 
sentence of death to be electrocuted on a named date in the future as punishment 
therefor, and, with such knowledge, thereafter accepted the premiums as_ they 
became due, the petition failed to set out a cause of action, and the defendant’s 
demurrer thereto was properly sustained. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 


TATE v. INDUSTRIAL LIFE & HEALTH INS. CO. No. 26762. 
Court of Appeals of Georgia, Division No. 2. July 2, 1938. 
Rehearing Denied July 22, 1938. 
198 Southeastern Reporter 303. 
3. AGE OF INSURED. 

In suit on life policy providing that there would be no liability in sum exceed- 
ing amount of premiums paid on policy if insured at time of issuance and delivery 
of policy was over 55 years of age, evidence established that at time of issuance 
and delivery of policy insured was over 55 years of age. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

AGE OF INSURED. 

Where insured at time of issuance and delivery of life policy was 55 years of 
age, and by terms of policy insurer was not liable for a greater sum than the 
premiums paid on the policy if the insured was over 55 years of age at time of 
issuance and delivery of policy, insurer was liable to beneficiary on death of insured 
for only the amount of the premium. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

Error from Superior Court, Elbert County; Berry T. Moseley, Judge. 

Suit by Georgia Tate, administratrix, against the Industrial Life & Health 
Insurance Company to recover on a life policy. To review an adverse judgment, 
the plaintiff brings error. 
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Judgment affirmed. 

Jos. B. McGinty, of Elberton, for plaintiff in error. 

Peyton S. Hawes, of Elberton, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Presiding Judge. 

il] 1. Any party dissatisfied with a judgment of a justice of the peace may 
appeal to a jury in the superior court where the amount claimed in the suit is 
more than $50. Code, § 6-301. 

[2] 2. In a suit in a justice’s court, where the plaintiff, as a beneficiary in a 
life insurance policy, brought suit against the insurer to recover in the sum of $30, 
representing the amount due the plaintiff under the terms of the policy, $7.50 
representing 25 per cent. of the amount sued for as damages, and $50 representing 
reasonable attorney’s fees as provided in the Code, § 56-706, which authorizes a 
recovery for damages and attorney’s fees where the insurer has acted in bad faith 
in failing to pay the amount due under a policy within the required time, the amount 
sued for and claimed in the suit was in excess of $50. See Missouri State Life 
Ins. Co. v. Jones, 290 U.S. 199, 54 S.Ct. 133, 78 L.Ed. 267, wherein it was held by 
the Supreme Court of the United States that the amount sued for as representing 
damages and attorney’s fees for a failure of the insurance company to make payment 
under a policy within the required time will “be treated as part of the sum neces- 
sary for jurisdiction in the Federal court in removal proceedings” from a State 
court to the Federal court, notwithstanding such attorney’s fees may by the state 
statute be declared as part of the costs of the suit. National Life & Accident Ins. 
Co. v. Lain, 180 Ga. 463, 179 S.E. 120, and National Life & Accident Ins. Co. v. 
Lain, 51 Ga.App. 58, 179 S.E. 751, wherein it was held that the amount sued for as 
attorney’s fees shall not be counted in determining the “amount involved,” in a 
suit in the municipal court of Atlanta, which is necessary to give jurisdiction to the 
Court of Appeals or the Supreme Court to review judgments of the municipal court 
of Atlanta as provided in the act of 1933 relative to that court (Ga.L.1933 pp. 290, 
296), are not applicable to the situation here presented, as the statute which was 
construed in those cases was a statute which contained language entirely different 
from the language of the statute relative to appeals to the superior court from a 
justice’s court. 

3. Where a judgment was entered for the plaintiff for $30 as representing the 
face value of the policy with interest, plus $25 as attorney’s fees and $7.50 as 
damages, the amount claimed in the suit was over $50, and the plaintiff had the 
right to appeal to a jury in the superior court. The court did not err in revoking, 
on motion of the plaintiff, the appellant, the court’s order made at the same term 
dismissing the appeal and in reinstating the case. 

|3, 4] 4. In a suit to recover on a life insurance policy for the death of the 
insured, where the determining issue presented by the evidence was the age of 
the insured at the time of the issuance of the policy, under which there would be 
no liability to the plaintiff in a sum exceeding the amount of the premiums paid 
on the policy, where the insured at the time of the issuance and delivery of the 
policy was over fifty-five years of age, the evidence conclusively established with- 
out dispute that at the time of the issuance and delivery of the policy the insured 
was over fifty-five years of age, where it appeared from the positive testimony 
of the wife of the insuréd that at the time of his death, which was one month after 
the issuance and delivery of the policy, he was sixty-eight years old, and the positive 
testimony of another witness that he had known the insured all of the witness’s 
life, that they were boys together, and that the insured was older than the witness 
who was sixty-eight years old at the time of the trial which was had about three 
years after the issuance and delivery of the policy, and where the only testimony 
tending in any way to contradict the testimony referred to was that of the 
plaintiff, the beneficiary under the policy, that in the year 1934, which was the year 
the policy was issued, the insured “was around fifty-five years old, that the insured 
did not know how old he was,” and other testimony that at the time of the 
issuance of the policy the agent of the insurance company who procured the policy 
was told by the brother of the insured that neither the brother nor the insured knew 
how old the insured was but that the brother and the agent “just guessed” at the 
insured’s age and “put it down at fifty-five.” The testimony of the plaintiff that 
during the year within which the policy was issued the insured was “around fifty- 
five years old,” when construed most strongly against her, as must be done, is 
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insufficient and possesses no probative value as tending to establish the fact that 
at the time of the issuance of the policy, which was in September, 1934, the insured 
was not over fifty-five years of age. The evidence therefore was conclusive that at 
the time of the issuance of the policy the age of the insured was in excess of fifty- 
hve years. 

[5] 5. It appearing without dispuite from the evidence that at the time of 
the issuance and delivery of the policy, which was on September 17, 1934, the 
insured was over fifty-five years of age, and it appearing from the terms of the 
policy that if the age of the insured was over fifty-five years the insurance com- 
pany “will not be liable for a greater amount than the premiums paid on this 
policy, and the beneficiary hereunder shall be bound by the provisions of this clause,” 
the defendant was liable to the plaintiff in an amount representing only the premium 
paid on the policy, which was $1.50. 

[6] 6. The court did not err, as against the plaintiff, in directing a verdict 
against the defendant in the sum only of $1.50. Since a verdict against the plaintiff's 
claim in an amount greater than $1.50 was as a matter of law demanded, the other 
rulings excepted to by the plaintiff in the motion for new trial are immaterial. 

7. The court did not err in overruling the plaintiff’s motion for new trial. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 


DUNCAN v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 44379. 
Supreme Court of Iowa. Aug. 5, 1938. 
281 Northwestern Reporter 121. 
1, LIMITATION OF ACTION. 

Provision, in by-law of fraternal benefit association, that any action on beneficiary 
certificate by beneficiary should be absolutely barred unless commenced within six 
months from final rejection of claim of death by the highest tribunal of the brother- 
hood, constituted a limitation only as to the time wherein an action should be 
commenced and did not require an appeal by the beneficiary to such tribunal before 
instituting action. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. COURT ACTION. 

Provisions of by-laws requiring resort to internal tribunals of beneficial society 
and exhaustion of remedies within order as a condition precedent to maintaining 
an acton are valid, and failure to comply therewith will constitute a complete 
defense to an action in the courts. 

(For other cases, see Insurance, Dec. Dig. § 805{1].) 

Appeal from District Court, Wapello County; Charles F. Wennerstrum, Judge. 

Action at law instituted by plaintiff, as the beneficiary named in beneficiary cer- 
tificate issued by defendant to her husband Lysle Duncan. Following the intro- 
duction of all the testimony both parties moved for directed verdicts. The trial 
court overruled plaintiff’s motion, sustained defendant’s motion and entered judg- 
ment dismissing plaintiff’s cause of action. 

Reversed and remanded. 

Gilmore, Moon & Bannister, of Ottumwa, and Stipp, Perry, Bannister & Star- 
zinger, of Des Moines, for plaintiff-appellant. 

Roberts & Roberts, of Ottumwa, for defendant-appellee. 

MILLER, Justice. 

The defendant Brotherhood, appellee, is a fraternal beneficiary insurance asso- 
ciation with its principal office and place of business in Cleveland, Ohio. On October 
25th, 1933, one Lysle Duncan was a member of Ottumwa Lodge No. 41 of said 
Brotherhood, and on said date it issued to him its beneficiary certificate of insurance 
in the sum of $1500, therein designating his wife, Leah F. Duncan, appellant herein, 
as beneficiary. Lysle Duncan died on or about July 31, 1935, at which time all 
assessments were paid upon this certificate. Following his death, the required 
proofs of death and identifications of decedent and of appellant as beneficiary were 
furnished appellee. Within ten days or two weeks following her husband’s death, 
appellant, at the request of the recording and financial secretary of the local 
Ottumwa lodge of appellee, mailed to said local secretary the beneficiary certificate 
in question, together with a copy of the Constitution of the Brotherhood, which 
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had been in her husband’s possession. This certificate and copy of the constitution 
were both retained by appellee and never returned to appellant. On November 30, 
1935, appellee, through its general secretary and treasurer notified appellant of its 
rejection of her claim, and of its disclaimer of any and all liability under the 
benefit certificate in question. This rejection of her claim -was by letter in which 
letter was enclosed three checks in the total amount of $71.36, representing assess- 
ments that had been paid upon said certificate, together with interest. 

Thereafter, on February 5, 1936, appellant filed her petition herein; to which 
petition appellee filed its answer, its substituted answer, and its amendment to its 
substituted answer. In these pleadings appellee admitted its execution of the 
beneficiary certificate sued upon, admitted the death of said Lysle Duncan; alleged 
that its constitution and laws, together with the application for membership and 
medical examination, and the beneficiary certificate constituted the agreement 
between the member and the Brotherhood; alleged that appellant had not complied 
with the provisions of its constitution in either exhausting her remedy by appeal 
or by giving notice in writing of her intention to bring this action; alleged that 
appellant had not complied with the terms of the Beneficiary Certificate in exhaust- 
ing her remedy by appeal as provided therein; and further alleged that on account 
of her failure to so exhaust her remedy by appeal, as provided by the laws of 
appellee, that she was deprived of the right to maintain this action. 

Appellant, in her reply, alleged: First, that the constitution and laws of the 
Brotherhood do not provide for an appeal by a beneficiary named in a beneficiary 
certificate of the Brotherhood; and, second, that the acts of appellee in taking 
possession of the beneficiary certificate and her copy of its constitution and 
retaining same, without advising her that she was required to appeal from the 
rejection of her claim and give 30 days notice of her intention to bring an action, 
constituted a fraud upon appellant and that appellee was therefore estopped from 
relying upon such alleged failure to appeal from the rejection of her claim, and 
to give 30 days notice of her intention to bring this action. 

The testimony was undisputed and following the introduction of all the testi- 
mony, motions were made by both parties for directed verdicts. In compliance 
with an agreement, the jury was excused from further consideration of the case 
and it was agreed that the court should take said motions under advisement and 
later file his ruling. 

Thereafter, on the 6th day of July, 1937, the court filed a memorandum opinion, 
therein overruling appellant’s motion for directed verdict, and sustaining appellee’s 
motion for directed verdict; and in compliance with said rulings the Court on the 
29th day of July, 1937, entered judgment dismissing appellant’s petition upon its 
merits and rendered judgment against appellant for the costs of the action; pro- 
viding however that as appellee had tendered the sum of $71.36, being the amount 
of assessments plus interest paid by the insured, that appellee paid said sum to the 
clerk of the courts, and if not so paid by September 1, 1937, that judgment would be 
entered against appellee therefor. 

Examination of the briefs and arguments reveals that during the trial below 
there must have been involved a claimed defense of false statements made by the 
insured in his application for the beneficiary certificate in question. However, if so, 
this defense has been entirely abandoned, as the record before us fails to reveal any 
basis therefor either in the pleadings or in the testimony; and likewise, while that 
matter is referred to by the trial court in his opinion, no finding whatever is made 
relative thereto. 

We are then concerned with the question of whether or not the trial court was 
correct in his ruling to the effect that appellant failed to exhaust her remedies by 
appeal, as provided by the laws of the Brotherhood, and that therefore she is not 
entitled to recover. The beneficiary certificate in question contains the following 
provisions : 

“All Rights of Action by the Beneficiary upon this Certificate shall be absolutely 
barred unless proof of death, as required by said Constitution, shall be made within 
six months from the time that said Beneficiary has acquired knowledge of the fact 
of the death of said member, * * * Any action on this Certificate, either by the 
aforesaid member or the Beneficiary designated herein, shall be absolutely barred 
unless such action shall be commenced in some court of competent jurisdiction 
within six months from the final rejection of the claim by the highest tribunal 
of the Brotherhood.” 
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{1] The beneficiary certificate, in addition to providing for payment to the 
beneficiary in the event of the insured’s death, likewise contains provisions for the 
payment of disability allowances to the insured for disabilities suffered by him while 
living, and the deleted portion of the quoted clause from the certificate, above set 
out, refers to claims by the insured for disabilities while living. An analysis of the 
above quoted clause of the certificate reveals that said clause is purely one of 
limitation, as by the terms thereof it is plainly provided that any action thereon 
by the beneficiary shall be absolutely barred unless such action shall be commenced 
within six months from the final rejection of the claim by the highest tribunal of 
the Brotherhood. It is impossible to construe the quoted clause from the certificate 
to a condition precedent to commencing an action, and an attempt to impute to that 
clause a construction to the effect that it prohibits the commencement of an action 
until after the final rejection of the claim by the highest tribunal of the Brother- 
hood would be injecting a construction and meaning to the words therein that the 
clause does not permit. Being satisfied that this certificate provision constitutes a 
limitation only as to the time wherein an action should be commenced, it follows 
that the same does not require an appeal by the beneficiary before instituting action. 

The certificate in question, however, contains the following provision: “that the 
Constitution now in force, or as may be hereafter altered or amended, is and shall 
be a part of this contract in the same manner and to the same extent as if said 
Constitution, or alterations or amendments thereto, were written herein.” 

Section 18 of Article VIII of the constitution provides as follows: “Must Give 
Notice of Intention to Bring Action. 

“Sec. 18. If a claim has been disapproved by the General Secretary and 
Treasurer and the applicant is dissatisfied and desires to bring action against the 
Brotherhood, he shall first exhaust all remedy by appeal provided by the laws of 
the Brotherhood, and thereafter he shall, before bringing action, give the General 
Secretary and Treasurer thirty (30) days’ notice in writing of his intention to 
bring such action.” aie ’ 

In view of the fact that the beneficiary certificate makes the constitution of the 
Brotherhood a part of the insurance contract, and in view of the fact that the 
appellant’s claim was disapproved and disallowed by_ the General Secretary and 
Treasurer of the srotherhood, it ‘is the contention of appellee that the appellant 
herein failed to exhaust her remedy by appeal as provided by the laws of the 
Brotherhood, and thereafter before bringing this action failed to give the General 
Secretary and Treasurer thirty days’ notice in writing of her intention to bring such 
action; and that as a result, the above quoted section of the constitution bars her 
from prosecuting the instant action. Appellant contends that the word “applicant”, 
as used in said section, does not apply to a beneficiary, and that therefore the 
provisions of said section 18 of Article VIII are not applicable in the instant action. 

The word “applicant” as used in said section, standing alone, undoubtedly 
includes a beneficiary making application for insurance. However, in the instant 
case, a critical examination of the entire constitution is required to ascertain the 
import and meaning of said word “applicant” as the same is used in said Sec. 18 
of Article VIII. This critical examination of the constitution has not been accom- 
plished without considerable difficulty, as the same is a quite lengthy and cumber- 
some document consisting of 348 pages, and has been correctly characterized by the 
Michigan Court in the case of Bishop v. Brotherhood of Loc. Firemen & Eng., 204 
Mich. 605, 171 N.W. 528, as follows (page 531): “Defendant’s constitution is a 
lengthy and cumbersome document, containing numerous numbered articles, divided 
into many numbered sections, again often subdivided into alphabetically marked 
subsections or paragraphs, sometimes inharmonious and difficult to reconcile. 
In the consideration of the provisions of the constitution, to be hereinafter set out, 
it is to be recalled that the certificate in question not only provides for payment to 
the beneficiary in the event of the insured’s death, but likewise provides for dis- 
ability allowances to the insured while living, as a member of the Brotherhood. 

For the purpose of construing the word “applicant” as found in said section 18 
of Article VIII, it is necessary that we examine the entire provisions of this con- 
stitution wherever said word is used. Subsection (a) of Sec. 8 of Article VIII, 
provides as follows: “The beneficiary certificate shall state name and number of 
the lodge of the applicant; the name and relationship if any, of the beneficiary, the 
amount of certificate, and the conditions upon which said certificate was issued.” 
Section 5 of Article II is devoted to defining the duties of the General Secretary 
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and Treasurer of the organization. In subsections (dd), (ee), (ff), (gg), (hh), 
(ii) and (jj) thereof is found the word “applicant” or “applicants”, but all of said 
subsections are limited to defining duties of the General Secretary and Treasurer in 
connection with applications for beneficiary certificates, or with applications for 
disability allowances by members of the order; and make no mention whatever ot 
claims or applications on the part of a beneficiary. These particular subsections 
are then followed by sub-section (11), which provides as follows: “In all cases 
where applications concerning participation in any of the insurance, or pension 
departments, or for benefits or allowances from such departments, are rejected, the 
applicant or lodge of which he is a member shall have the right of appeal to the 
International President and the Board of Directors, the decision of the Board of 
Directors to be final.” 

Section 5 of Article VIII is entitled “Disposition of Application for Beneficiary 
Certificate”, and in the various subdivisions thereof is found the word “applicant”. 
However, the provisions of each of these sub-divisions deal solely with applications 
for beneficiary certificates, and therein is contained a provision that if an applicant 
for a beneficiary certificate is rejected by the General Secretary and Treasurer the 
applicant or lodge of which he is a member shall have the right of appeal from such 
decision. 

Article XVII of the constitution relates to appeals, and Section 5(a) thereof, 
being entitled “Other Appeals”, provides as follows: “(a) A member considering he 
has not received just treatment by action of a lodge, general grievance committee 
or legislative board, on any matter not covered in other sections of this article, may 
appeal to the International President. In all cases where applications concerning 
participation in any of the insurance or pension departments or for benefits or 
allowances from such departments are rejected by the General Secretary and 
Treasurer, the applicant, or lodge of which he is a member, shall have the right of 
appeal to the International President.” 


It is to be observed from the above provisions of the constitution that the word 
“applicant” as found in Section 8 of Article VIII refers solely to a member as the 
insured in a beneficiary certificate; that the use of the word “applicant” in all of 
the sub-sections of Section 5 of Article II preceding sub-section (ll) thereof, relate 
solely to applications for beneficiary certificates or to applications for disability 
allowances, and that said sub-section (ll) thereof relating to appeals, immediately 
follows such provisions relating solely to applications for beneficiary certificates and 
applications for disability allowances; that the use of the word “applicant” as found 
in Section 5 of Article VIII relates solely to applications for beneficiary certificates ; 
and that Section 5(a) of Article XVII contains provisions for an appeal by a mem- 
ber, followed by the provision: “In all cases where applications concerning par- 
ticipation in any of the insurance or pension departments or for benefits or allow- 
ances from such departments are rejected by the General Secretary and Treasurer, 
the applicant, or lodge of which he is a member, shall have the right of appeal to 
the International President.” The last sentence above quoted is a portion of the 
sub-section granting a member the right of appeal, and by the very wording thereof 
it is provided that the “applicant” referred to must be a member of the brother- 
hood, wherefore said clause must refer to an applicant for disability allowance. 
The language, “applicant, or lodge of which he is a member” limits the applicant 
to one who is a member of one of the subordinate lodges of the brotherhood, and 
prevents said “applicant” from being any one other than a member of one of said 
lodges. 

It appeals to us, from an examination of the entire constitution, the word 
“applicant”, wherever the same is used, is limited to either a member applying for a 
beneficiary certificate, or to a member applying for disability allowance under his 
beneficiary certificate; and the application of that construction to the word “appli- 
cant” results in the conclusion that the word “applicant”, as the same is used in 
Sec. 18 of Article VIII, is limited to a member applying for a beneficiary certificate 
or applying for disability allowance under his certificate, and that therefore the 
said word “applicant” is not applicable to and does not apply to a beneficiary. This 
conclusion is strengthened by an examination of the provisions of Sec. 19 of Article 
VIII, which section is entitled “Limitation of Right of Action of Beneficiaries”, and 
reads as follows: “All right of action arising under any beneficiary certificate issued 
by the Brotherhood shall be absolutely barred unless claim is filed and proof of 
death is made within six months from the time the beneficiary has acquired knowl- 
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edge of the death of the member; * * * And such action against the Brotherhood 
shall likewise be absolutely barred unless commenced by the claimant in some court 
of competent jurisdiction within six months after the final rejection of the 
claim by the highest tribunal authorized by the laws of the Brotherhood to consider 
and pass upon same.” This section, which creates a period of limitation in which 
action must be commenced by a beneficiary, provides that action against the Brother- 
hood shall be absolutely barred unless commenced by the “claimant” in some court of 
competent jurisdiction within six months after the final rejection,of the claim. It is 
to be observed that in the ‘use of the language in said Section 19 of Article VIII, 
relating to a beneficiary, that the beneficiary therein is not designated as the 
“applicant”, but as the “claimant”. This section being the only one in the constitu- 
tion relating unquestionably to a_ beneficiary, and therein designating such 
beneficiary as “claimant” supports the conclusion that the word “applicant” as used 
in said constitution does not include a beneficiary. 

In addition thereto, it is to be noted that said Sec. 18 of Article VIII provides 
that if a claim has been rejected by the General Secretary and Treasurer, and the 
applicant is dissatisfied and desires to bring further action, he shall first exhaust all 
remedy by appeal Pa by the laws of the Brotherhood. Critical examination of 
the constitution of the appellee Brotherhood herein has failed to reveal any provi- 
sion for an appeal by a beneficiary. We have heretofore in this opinion set out the 
provisions of sub-section (ll) of Section 5 of Article Il; of Section 5 of Article 
VIII; and of Section 5(a) of Article XVII, which apply to appeals. It is to be 
recalled that in each of these sections that an appeal is only provided for by an 
“applicant, or the lodge of which he is a member”, which in and of itself limits the 
applicant granted the right of appeal to being a memper of one of the subordinate 
lodges. An analysis of Article XVII of the constitution, which is devoted to 
appeals, reveals that Section 1 thereof provides for an appeal by a member of the 
Grand Lodge from the Board of Directors to a convention; that Sec. 2 provides for 
an appeal by a clerk or assistant or any employee to the Board of Directors; that 
Sec. 3 provides for an appeal by a member found guilty by a lodge of charges pre- 
ferred against him; and that Sec. 4 provides that a member may appeal from a 
decision of the local grievance committee, or its chairman, to his lodge, and that a 
member may appeal from the decision of his lodge to the chairman of the General 
Grievance Committee. Sec. 5 thereof relating to other appeals has been heretofore 
set out in full. These provisions contained in the Article upon Appeals contain no 
references to beneficiaries. 

In addition thereto sub-section (g) of Section 1 of Article II, relating to the 
duty of the International President states as follows: “He shall promptly decide all 
questions and appeals submitted to him by all boards, committees, subordinate lodges 
or members; said decisioons being final, unless reversed by the Board of Directors 
and punish or reprove all violators of the law as herein provided. Decisions 
involving interpretation of law shall be final unless reversed by a Convention.” 

Sub-section (h) of Sec. 7 of Article II of the constitution, relating to the duties 
of the Board of Directors, reads as follows: “(h) They shall have authority, when 
in session, to deal with appeals, when properly presented by boards, committees, 
subordinate lodges, Grand Lodge employees, or individual members, and it will be 
the duty of the board at each meeting to carefully investigate appeals presented to 
them and to equitably determine the controversy and their decision shall be final.” 

The quoted sections from the constitution of the Brotherhood contain all the 
provisions relating to an appeal within the organization itself, insofar as we have 
been able to find them after a thorough search of this lengthy document; and it is 
to be noted therefrom that at no place is there any provision whatever relative to 
an appeal By a beneficiary, or any directions whatever as to what particular officer 
or board an appeal should be taken by a beneficiary. It is likewise to be noted that 
in the constitution of the appellee Brotherhood that the method and manner of 
taking an appeal by a member, as to all of the matters wherein he is privileged to 
appeal, are fully provided for, but that likewise in the constitution there 1s not at any 
place any direction as to the manner or method of proceeding with an appeal on 
the part of the beneficiary. In view of these provisions of appellee’s constitution, 
which we have endeavored to set out insofar as applicable, we are compelled to 
reach the conclusion that the provisions of Section 18 of Article VIII are not 
applicable to and do not apply to a beneficiary, and that therefore the appellant 
in the instant case did not fail to exhaust her remedy by appeal before instituting 
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this action, as it contended by appellee, and that the action of the trial court in so 
finding was erroneous. 

[2] Appellee, in argument, relies upon our recent case of Ater v. Mut. Benefit 
Dept. of Order of Railway Conductors, 222 Iowa 1390, 271 N.W. 517. In that 
action, as in the instant case, the defense was interposed that the beneficiary had 
failed to exhaust her remedies by appeal within the order. Therein we recognized 
the rule in this state to be, that provisions of by-laws requiring resort to the inter- 
nal tribunals of a beneficiary society, and the exhaustion of the remedies within the 
order as a condition precedent to maintaining an action at law or equity, are 
valid and will constitute a complete defense to an action in the courts; and at 
this time we are heartily in accord with that pronouncement. However, as we fail 
to find any provisions in the instant case requiring any resort to the internal 
tribunals of the appellee by a beneficiary, as a condition precedent to maintaining an 
action, the principle is not applicable. The by-laws of the defendant therein con- 
tained the following provisions: 

“Each and every article herein contained or hereafter enacted shall apply to and 
become a part of all certificates of membership heretofore or hereafter issued. 
Any member or claimant who is dissatisfied with any decision made by the insur- 
ance committee, may appeal to the Board of Directors of the Order, whose decision 
shall be final, provided an appeal from the decision of the insurance committee must 
fe taken within ninety days from the date of notice of the decision to be appealed 
rom. 

“No suit, either at law or in equity, shall be prosecuted against the Mutual 
Benefit Department, or any of its officers, by any member or beneficiary to recover 
any death or disability claim until after all the remedies afforded by these laws have 
been exhausted.” (Italics ours.) 

It is to be observed therefrom that the by-laws specifically provide for an appeal 
by any member or claimant, and likewise the Board of Directors of the Order is 
designated as the body to which an appeal must be taken; whereas in the instant 
case no provisions are made for appeals except by members, as applicants for 
beneficiary certificates and as applicants for disability allowances; and no provisions 
are made whatever designating the person or body to whom an appeal could be taken 
by a beneficiary. 

It is true that in the Ater Case we found that the word “claimant” found in 
the by-laws therein includeded a beneficiary, and appellee claims that the same is 
authority for its contention that “applicant” herein likewise includes a beneficiary. 
However, in the Ater Case we were not confronted with by-laws or provisions 
whereby said word “claimant” could be construed to have any interpretation other 
than to mean a person who demands anything as his right. Likewise the coupling 
of the phrase relative to appeal by any member or claimant with the condition prec- 
edent to the effect that no suit shall be prosecuted by any member or beneficiary 
until after the remedies afforded by the by-laws had been exhausted, results in the 
conclusion that “claimant” therein included a beneficiary. The facts in the instant 
case do not reveal any such situation, but the entire constitution of appellee nega- 
tives, rather than corroborates, any contention that the word “applicant” should 
be construed as including a_ beneficiary. 

In view of our conclusion that the action of the trial court was erroneous in 
finding that appellant failed to exhaust her remedies of appeal before instituting the 
instant action, it is unnecessary for us to consider appellant’s contention that the 
acts of appellee in taking possession of the certificate in question and her copy of the 
constitution, and in failing to advise her of the necessity of an appeal from the 
rejection of her claim, constituted a fraud upon her and estopped appellee from 
interposing the same as a defense. 

|3] In view of the conclusions we have reached herein, it necessarily follows 
that there must be a reversal. However, we are here confronted with a situation 
wherein the facts are all undisputed; wherein we have found that under the 
undisputed facts the trial Court was in error in determining that appellee had 
established the only defense plead by it; which finding upon our part results in all 
questions of law and fact being fully settled in favor of recovery by appellant. 
Under these circumstances, we deem it our duty, not only to reverse but to direct a 
judgment in favor of appellant. First Sav. Bank v. Edgar, 199 Iowa 1136, 199 
N.W. 1011; McCarl v. Clarke County, 167 Iowa 14, 148 N.W. 1015; Landis v. 
Interurban R. Co., 173 Towa 466, 154 N.W. 607; First Presbyterian Church v. 
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Dennis, 178 lowa 1352, 161 N.W. 183, L.R.A.1917C, 1005; Emery & Co. v. Wabash 
R. Co., 183 Iowa 687, 166 N.W. 600. wey ie 

The judgment is reversed and the cause remanded with instructions to = 
Court below to render judgment in favor of appellant for the sum of $1500 wit 
interest at the rate of 5% per annum from July 31, 1935, and for costs. 

Reversed and remanded. as 

Sager, C. J., and Hamilton, Donegan, Anderson, Richards, and Kintzinger, JJ., 
concur. ; 

Mitchell, J., concurs in result. 


STALION v. METROPOLITAN LIFE INS. CO. No. 5931. 
Springfield Court of Appeals. Missouri. July 5, 1938. 
Rehearing Denied Aug. 10, 1938. 
119 Southwestern Reporter (2d) 30. 
2. DENIAL OF LIABILITY. ; ; 

An insurer which denies liability for disability benefits under a group life policy 
removes the necessity for filing notice of proof of claim. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. AMBIGUITY. 

Terms of a policy of doubtful meaning will be construed most favorably to the 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. DISABILITY. ; 

A provision in a group life policy that the beneficiary might collect any remain- 
ing unpaid installments of disability benefits at the insured’s death did not preclude 
beneficiary from collecting installments allegedly due merely because no payments 
for disability had been made to the insured during his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

5. NOTICE OF CLAIM. 

In action by beneficiary on a group life policy to recover remaining unpaid 
installments of disability benefits, petition was not demurrable for laches because 
beneficiary had not given insurer notice of claim until more than four years after 
insured had left employment in which insurance had been procured in absence of 
showing as to any limitations as to time of making proof of loss, or in institution 
of suit, where, as a suit on a written contract, action was governed by the ten-year 
statute of limitations. Mo.St.Ann. § 2964, p. 1832. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

7. PROOF OF CLAIM. 

In action on group life policy to recover unpaid disability benefits accruing 
during insured’s lifetime, a petition alleging issuance of the group policy, insured’s 
employment and issuance of certificate to him, and insured’s disablement and 
subsequent death without having filed proof of claim because of disabled condition, 
stated a cause of action as against demurrer, notwithstanding beneficidry’s claim 
was not filed until more than four years after insured had left employment, and 
notwithstanding that he had not been paid benefits during his lifetime. Mo.St.Ann. 
§ 2964, p. 1832. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 


Action by Nona Stalion against the Metropolitan Life Insurance Compenv 0 
a group life insurance policy. Judgment sustaining a demurrer to plaintiff's petition, 
and plaintiff appeals. 

Reversed and remanded with directions. 

Oscar A. Knehans, of Cape Girardeau, for appellant. 


Oliver & Oliver, of Cape Girardeau, and Harry Coles Bates, of New York 
City, for respondent. 


Situ, Judge. a al 
This suit, predicated on a group life insurance policy, was instituted in the 
Circuit Court of Scott County, Missouri, on the 30th day of September, 1936, and 


summons issued thereon and dly served on defendant and returnable to the 
November Term, 1926, of said Court. On the 19th day of August, 1937, plaintiff by 
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leave of court first had and obtained, filed her First Amended Petition, which is in 
words and figures as follows, caption and signature omitted, to-wit: 
“First Amended Petition. 

“Comes now the plaintiff, Nona Stalion, and states that she is a resident of 
Scott County, Missouri; that she is the widow of Ingrain W. Stalion, deceased; 
that the defendant Metropolitan Life Insurance Company is a foreign corporation, 
organized and existing under and by virtue of the laws of the State of New York, 
duly licensed to do a general life insurance business in the State of Missouri, and as 
such is engaged in the general life insurance business in the State of Missouri. 

“The plaintiff further states that on and for a long time prior to December 12th, 
1930, Ingrain W. Stalion was employed by the Marquette Cement Manufacturing 
Company, a corporation, at Cape Girardeau, Missouri, that is to say, from February 
24th, 1924, to December 12th, 1930, and was employed by the Marquette Cement 
Manufacturing Company in its work of manufacturing cement at Cape Girardeau, 
Missouri; that on or about the Ist day of July, 1921, the defendant issued, for 
a valuable consideration to the Cape Girardeau Portland Cement Company of Cape 
Girardeau, Missouri, a policy of insurance styled group insurance, policy No. 1347G, 
which policy was in about the year 1924 assigned and re-issued to the Marquette 
Cement Mfg. Company and which said policy of insurance was issued for the pro- 
tection of the employees of the said Marquette Cement Manufacturing Company; 
that on the 12th day of December, 1930, and for a period of seven years continu- 
ously prior thereto, Ingrain W. Stalion, the husband of the plaintiff herein, was an 
employee of the said Marquette Cement Manufacturing Company and came under 
the terms of said policy, and, in fact, was an employee of said company for many 
years prior to December 12th, 1930, that is to say, from and after February 24th, 
1924 to and including December 12th, 1930; that prior to the said 12th day of 
December, 1930, the defendant, through the said Marquette Cement Manufacturing 
Company, had on January 25th, 1924, issued and during the year 1927 reissued to the 
said Ingrain W. Stalion, a certificate of insurance, styled Serial No. 473, which 
certificate of insurance states and provides that the said Ingrain W. Stalion was then 
insured by the defendant in the sum of One Thousand ($1000.00) Dollars, and in 
addition serial certificate No. 473A in the sum of One Thousand ($1000.00) Dollars, 
the latter certificate dated June 15th, 1927, so that on the 12th day of December, 
1930, and for a long time prior thereto, the various certificates aforesaid disclosed 
that the said Ingrain W. Stalion was entitled to insurance and protection in the total 
sum of Two Thousand ($2000.00) Dollars; that on the 17th day of June, 1932, the 
said Ingrain W. Stalion died; that both of the above mentioned serial certificates 
stipulated and provided that in case of death of the said Ingrain W. Stalion the 
amount of insurance in force thereunder shall be paid to Nona Stalion, the plaintiff 
herein, who is also the widow of the said Ingrain W. Stalion; that said two cer- 
tificates numbers 473 and 473A are lost or destroyed and the plaintiff is unable to 
find the same after a full and careful search therefor and the defendant has upon 
request refused to furnish duplicate copies thereof, hence it is impossible to file said 
certificates with this petition. The defendant did furnish similar blank copies of the 
said certificates 2s were issued by the said defendant company to the said Ingrain W. 
Stalion which said similar blank copies of the said certificates are in all respects in 
words and figures the same as the original or actual certificates issued by said 
defendant company to the said Ingrain W. Stalion, except that the name of the 
said insured, the name of the beneficiary and the amounts have not been filled in 
the blank lines provided for that purpose in the blanks furnished by said defendant. 
Said blank certificates are marked Exhibits ‘A’ and ‘B’ and made a part of this 
petition, filed herewith, and due reference is hereby made thereto. That Group 
Insurance Policy No. 1347G is in the possession of the said Marquette Cement 
Manufacturing Company, or the defendant herein, and is not in the possession of 
this plaintiff and she is unable to secure the same, and for that reason said Insurance 
Policy No. 1347G is not filed with this petition nor as an exhibit hereto. That said 
Group Insurance Policy No. 1347G was in full force and effect and all premiums 
paid thereon on December 12th, 1930, and for seven years prior thereto. 

“The plaintiff further states that the said Group Policy of Insurance No. 1347G 
issued by the defendant to the Marquette Cement Manufacturing Company for the 
benefit of the latter’s employees, among other things on the face of the said policy, 
the second paragraph provides as follows: 

“*And the company hereby promises, upon receipt at the Home Office in the 
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City of New York, within one year after the date thereof, or within one year from 
the date of any renewal thereof, of due proof of the death of any such employee 
while insured hereunder, to pay at such Home Office to the beneficiary as designated 
by the Employee the amount for which such employee is hereby insured in accord- 
ance with the above provisions and as set forth in the Register hereinafter described.’ 

“The plaintiff further states that the said group policy of insurance under the 
subject head ‘Provisions and Benefits,’ paragraph seven (7) contains the following 
provision: 

“*7. Total and Permanent Disability Benefits—On receipt by the company at its 
Home Office of due proof that any Employee insured hereunder has become wholly 
and permanently disabled by accidental injury or disease, before attaining the age of 
sixty years, so that he is and will be permanently, continuously and wholly prevented 
thereby from performing any work for compensation or profit, the Company will 
waive the payment of each premium applicable to the insurance on the life of such 
disabled employee that may become payable thereafter under this policy during 
such disability, and, in addition to such waiver, will pay to such employee during 
such disability, in full settlement of the payment of instirance as herein provided, 
such monthly or yearly installments as may be selected by such employee by written 
notice to the company at its Home Office the following basis, to-wit: On the basis 
of $1000.00 of insurance either 
Sixty monthly installments of $ 18.00, or 
Twenty annual installments of.......... einen wa $ 67.98, or 
Fifteen annual installments of $ 83.90, or 


Ten annual installments of a aitiaee ma és 7" re oo. 0 ohl6.18, OF 
Five annual installments of $214.00, 


““the first installment to be paid six months after receipt of due proof of total 
and permanent disability. 

_ “‘In the event of the death of the insured during the period of total permanent 
disability, any installments remeining unpaid shall be payable to the designated 
beneficiary.’ : 

“Substantially the same provisions as above set out are contained in the two 
certificates above mentioned. 

“The plaintiff further states that according to the terms and provisions of said 
group insurance policy in the event the plaintiff or the said Ingrain W. Stalion shall 
establish a claim for total and permanent disability benefits, he or she would be 
entitled to sixty monthly installments in the sum of $18.00 each based upon insurance 
in the sum of $1000.00, or monthly installments in the sum of $36.00 each based upon 
insurance in the total sum of $2000.00. 

“Plaintiff further states that the said Ingrain W. Stalion on the 12th day of 
December, 1930, and for a long time prior thereto, had been afflicted with disease, 
with asthma, with chronic bronchitis, coughs, fever, tuberculosis, silicosis, extreme 
disability and exhaustion, dyspnoea, shortness of breath, emaciation, bronchial 
asthma and insomnia. That on December 12th, 1930, and several weeks prior 
thereto and since that date, the said Ingrain W. Stalion, the husband of this plaintiff 
and the insured in the aforesaid mentioned policies of insurance, has been 
permanently, continuously, and wholly prevented from performing. any work 
tor compensation or profit; that because of said bodily injury and disease, the 
said Ingrain W. Stalion had been up to the time of his death permanently, con- 
tinuously and wholly prevented thereby from performing any work for compen- 
sation or profit. That the said ailments, disease and injury and condition herein 
stated arose while the terms of the said policy of insurance were in full force 
and effect and while the plaintiff’s husband, the said Ingrain W. Stalion, was an 
employee of the Marquette Cement Manufacturing Company, and before the 
said Ingrain W. Stalion attained the age of sixty (60) years. 

“The plaintiff further states that on the 12th day of December, 1930, all the 
premiums which had accrued and which were due and payable upon each of said 
policies of insurance or certificates above mentioned were duly and promotly paid; 
and that the said Ingrain W. Stalion and the plaintiff herein and the Marquette 
Cement Manufacturing Company have in all respects complied with the conditions 
and provisions contained in said policies and certificates of insurance. 

“Plaintiff further states that the said Ingrain W. Stalion, after leaving the 
employment of the said cement company, was sick and totally and permanently dis- 
abled, and that he was not mentally alert sufficiently to file his claim or proof of 
claim based on said policies and because of his total disability, before he died on the 
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17th day of June, 1932. That before his death he was unable to employ counsel, 
and that he was advised by the Marquette Cement Manufacturing Company who 
was, at the request of the defendant, collecting the premiums from its employees on 
said Group Policy No. 1347G for the defendant herein; that he, the said Ingrain W. 
Stalion, had no claim against the defendant company and that since he was no longer 
working for the said cement manufacturing company that the group policies of 
insurance and his certificates issued by the defendant based on the master or group 
policy, were void and that he could not collect any disability payments thereon, and 
in consequence of and pursuant to such advice the said Ingrain W. Stalion did not 
file due proof of his total and permanent disability. 

_ “Plaintiff further states that she made application to the Home Office of the 
defendant for proof of disability blanks from the defendant company, and this 
defendant, the Metropolitan Life Insurance Company on the 17th day of September, 
1934, disclaimed any and all liability on said insurance policies and insurance cer- 
tificates. Nevertheless this plaintiff on May 14th, 1935, sent to the defendant at its 
Home Office in the City of New York full and complete proof of disability and 
disablement of the said Ingrain W. Stalion supported by a great number of 
affidavits and doctor’s certificates supporting such proof’ and claim, but said defend- 
ant again on December 11th, 1935, denied any and all liability on said insurance 
policies and insurance certificates, so that said defendant on September 17th, 1934, 
and again on December 11th, 1935, refused to pay plaintiff the installments as 
provided in said group policy of insurance and the certificates of insurance, in fact, 
refused to pay this plaintiff any amount under and by virtue of said policies of 
insurance or certificates of insurance; that there is now due and owing to the 
paint from the said defendant fifteen (15) monthly installments in the sum of 
$36.00 each; that the plaintiff has made demand on the defendant for these 
installments, but that the defendant has failed and refused to pay said installments 
or any part thereof. oy 

“Plaintiff furtner states that she has made repeated demands upon the defend- 
ant for the amount due her under said policy and said certificates of insurance, but 
that the defendant has vexatiously failed and refused to pay the same or any part 
thereof, by which the defendant has become liable to this plaintiff for a reasonable 
attorney’s fee for the prosecution of this action, which plaintiff alleges and charges 
to be the sum of Five Hundred ($500.00) Dollars. 

“Wherefore, plaintiff prays judgment against the defendant in the sum of Five 
Hundred Forty ($540.00) Dollars, the amount of installments now due, together 
with interest thereon from the 11th day of December, 1935, and for an additional 
sum of $500.00 for attorney’s fees for the prosecution of this suit, arid for her costs 
herein expended.” 

And thereafter and on the 15th day of September, 1937, the defendant filed its 
demurrer to plaintiff's First Amended Petition, which Demurrer was in words and 
figures as follows, omitting caption, and signature, to-wit: 

“Comes now the Defendant and files this its demurrer to Plaintiff’s amended 
petition, and as grounds therefor says: 

“(1) That Plaintiff’s petition fails to state facts sufficient to constitute a cause 
of action in favor of this Plaintiff and against this Defendant. 

“(2) That Plaintiff’s petition is so indefinite and uncertain that it fails to state 
a cause of action urder the terms of the policy and certificates sued upon. 

“(3) That Plaintiff has not complied with the requirements of the statute with 
reference to allegedly lost instruments. 


“(4) That upen the face of Plaintiff’s petition such delay has occurred since the 
alleged accrual of Plaintiff’s cause of action, if any, under the terms of the policy 
and certificates sued upon, as to defeat, as a matter of law, any such cause of action; 
that upon the face of Plaintiff's petition it appears that four years, five months, 
and two days elapsed between the accrual of any cause of action under the contract 
sued upon, if any, to-wit: the last day of employment of Ingrain W. Stalion, to-wit: 
December 12, 1930, and the date that alleged proof of total and permanent dis- 
ability was submitted, to-wit: May 14, 1935, and that such delay constitutes such 
laches as a matter of law to bar Plaintiff’s claim. 

“(5) That Plaintiff is neither a proper nor necessary party plaintiff; that under 
the terms of the policy sued upon she has no cause of action; that upon the face of 
the policy sued upon this Plaintiff, Nona Stalion, could have no interest in said 
policy, unless the death of the said Ingrain W. Stalion occurred while he was in the 
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employ of the Marquette Cement Manufacturing Company, and while said group 
policy was in force and effect; that upon the face of Plaintiff’s petition said Ingrain 
W. Stalion left the employ of said Cement Company on the 12th day of December, 
1930, and did not die until the 17th day of June, 1932, and that this Plaintiff there- 
fore does not have and could not have any interest as the widow of the said 
Ingrain W. Stalion in said policy or the benefits thereof. 

“(6) That the said Ingrain W. Stalion did not appropriate said cause of action, 
if any existed, during his lifetime, and that, having failed to do so, such cause of 
action, if any ever existed, died and terminated with him, and that this Plaintiff 
therefore has no cause of action and no interest in said policy or certificates men- 
tioned in Plaintiff’s petition.” 

The demurrer was taken under advisement by the court, and on the 4th day of 
October, 1937, the demurrer to the petition was sustained, and the plaintiff refused to 
plead further. Whether necessary or not in a case of this kind, the plaintiff filed a 
motion for new trial and motion in arrest of judgment, which were both overruled 
by the court, and the plaintiff appealed to this court. 

The only question before us is whether or not the petition states a cause of 
action. The trial court did not state in his judgment upon what ground the 
demurrer was sustained, therefore we will have to look to the entire petition to 
ascertain, if we may, whether or not a cause of action has been stated. We have 
set the petition out in full, but reducing it to its simplest language, we find that 
therein is alleged the following: 

The defendant Metropolitan Life Insurance Company issued a group or master 
policy to the Marquette Cement Manufacturing Company of Cape Girardeau, 
Missouri, insuring the lives of the said cement company employees, also providing 
for certain payments for total and permanent disability occurred during the time 
of employment. 

After the employee worked for the cement company for a certain number of 
years, additional insurance was granted. The master policy was issued to the 
cement company (the employer) and certificates predicated thereon were issued 
individually to the various employees. 

The husband of the plaintiff had been working for the cement company for a 
number of years and was granted additional insurance in the total sum of $2000. 

The defendant was the insurance carrier for the Marquette Cement Manufactur- 
ing Company and the premiums on the policies on the lives of the employees were 
collected by the cement company and by it transmitted to the defendant company. 

Ingrain W. Stalion became totally and permanently disabled during the time 
he was employed by the Marquette Cement Manufacturing Company and ceased 
working for said company on December 12, 1930. That then and thereafter he was 
wholly and permanently disabled so that he could do no work for compensation nor 
profit. That he was sick and not sufficiently mentally alert to file his claim or 
proof of claim under said group insurance policy, furthermore said cement com- 
pany advised him that he had no claim against defendant company after he ceased 
working for the cement company. He died during such condition of total and 
permanent disability on the 17th day of June, 1932. His widow, the beneficiary, 
made claim to the defendant and thereafter on the 17th day of September, 1934, 
the defendant denied any and all liability on said policy. The plaintiff nevertheless 
again on May 14, 1935, sent plaintiff at its Home Office full and complete proof 
of loss and proof of disability of the said Ingrain W. Stalion, her husband, sup- 
ported by a large number of affidavits and the defendant again on December 11, 
1935, deniéd all liability under said policy. 

We have quoted the demurrer above, but it is presented to us here by the 
respondent under the following contentions: First, that the beneficiary cannot 
maintain this suit, because the policy provides that it will pay the employee the 
monthly benefits, during disability, and it is only in case of the employee’s death 
during disability and after some payments had been made to him, that the bene- 
ficiary may collect remaining unpaid installments. Or in other words, since the 
employee made no claim for installments, and none were paid to him, there were 
no remaining unpaid installments, and therefore the trial court should have so 
held under the demurrer. The second contention is that since the petition shows 
that it was four years, five months and two days after Stalion quit work before 
this defendant was given any notice that a claim for disability would be made, 
that this was such an unreasonable delay in giving notice and in making demand 
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for payment that it made it the duty of the court to hold against the petition under 
the demurrer. 

The defendant contends that this being a suit for total disability the beneficiary 
cannot maintain the suit because she would not be entitled thereto, for “the bene- 
ficiary would be entitled to the payment of such sums only as would be due under 
the policy to the assured himself,” and since no demand was made by the employee 
for any installments, then the beneficiary could not maintain an action for payment 
of such installments after the death of the employee. It is specifically contended 
that since there was no proof made at the time of the emplovee’s death, there 
could have been no “installments remaining unpaid” at the time of the death of the 
insured. 

The defendant cites several cases to justify the court’s action in sustaining 
the demurrer to the petition. Among these are Adams v. Metropolitan Life Ins. 
Co., 228 Mo.App. 915, 74 S.W.2d 899; Byrd v. Etna Life Ins. Co., 25 Ala.App. 
318, 146, So. 78: Paul v. Fidelity & Casualty Co. of N. Y., Mo.App., 34 S.W.2d 
978; Dunn v. Insurance Co., 197 Mo.App. 457, 196 S.W. 100; Geo. Smith v. 
Metropolitan Life Ins. Co., Mo.App., 108 S.W.2d 995; Coburn v. Metropolitan 
Life Ins. Co., 230 Mo.App. 1140, 91 S.W.2d 157, 159; Metropolitan Life Ins. Co. 
v. Walton, 19 Tenn.App. 59, 83 S.W.2d 274. 

Much stress is laid, by the defendant, on the Alabama case, Byrd v. AZtna 
Life Ins. Co., supra. We have tried to consider the reasoning in that case. 
Several points are discussed in the opinion, and the opinion fails to designate 
particularly upon which point the court relied in reversing the judgment. As 
we read the opinion we are forced to the conclusion that it cannot be taken as 
an authority for sustaining the demurer to the petition in the instant case: 

The Adams Case, supra, passed on by this court is one in which the facts 
are entirely different from those in this case. In that case the evidence showed 
that no notice of injuries was ever given. The petition alleged that notice was 
given, but the uncontradicted evidence was that no such notice was given, and 
no reason shown why notice was not given. That case is no authority to 
justify the court under the pleadings in this case. Under the Paul Case, supra, 
the court in writing that opinion said, “The sole question in this case is whether 
his death before the expiration of the payment period released defendant from 
payment for the remainder of the period or confirmed its liability for the total 
insurance for total disability.” That was a sick benefit policy, and was based 
upon a policy so different from the policy in the instant case that we think it 
not authority under the pleadings here. 

The Dunn Case, supra, and all the other cases cited above in which the 
Metropolitan Insurance Company is an interested party are so different in facts 
that wé are unable to find where the reasoning in those cases, and the court’s 
holdings in any of them sustain the trial court in the instant case. It is not 
necessary for us to distinguish each of those cases. It is sufficient to say that 
a careful reading of those cases, based upon the pleadings or the facts at issue 
in them, will show that they are not authority for defendant’s contention here. 

[1] The petition states that the employee “was not mentally alert sufficiently 
to file his claim or proof of claim.” For the purpose of this demurrer that state- 
ment must be taken as true. We are confronted with a situation where it is 
alleged that the employee was wholly disabled and was mentally unable to make 
demand for his rights under the policy for which he had paid, and that such 
conditions existed until the time of his death. Conceding that such conditions 
existed, as we must concede under this demurrer, could it be said that because 
of such conditions the insurer could take advantage of such a mental condition 
of the insured and defeat payment under the policy? We do not so understand 
it, and especially under such a policy as here described in the petition. 


[2] This petition quotes section 7 from the policy which provides that if 
the insured becomes wholly and permanently disabled before attaining the age 
of sixty years that the company will waive payments of premiums and will pay 
the installments designated in that section of the policy, payments to begin six 
months after receipt of due proof of total and permanent disability. This policy, 
according to this petition, does not state who shall make the proof. The petition 
does say that due proof was made, and in addition to that, the petition alleges 
that the defendant denied liability under the policy. As we understand the 
rulings of our courts, such a denial of liability removes the necessity of filing 
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rotice and proof of claim. But this petition alleges that notice was given and 
due proof made. 

The petition also alleges that the policy provides that in the event of death 
of the insured during the period of total disability, any installment remaining 
unpaid shall be payable to the designated beneficiary. 

[3, 4] The defendant seriously insists that under the provision of the policy 
last above mentioned, the beneficiary could not collect, because since no pay- 
ments for disability were made to the insured there were no remaining install- 
ments unpaid, and therefore the beneficiary would be barred as a matter of law. 
A look again at this provision of the policy set out in the petition above quoted 
will show that it does not say remaining unpaid installments but it says “any 
installments remaining unpaid”. As we view this statement there is nothing 
about this language making it difficult to understand. If there had been an 
installment due the insured and it had not been paid, it could be nothing more 
than an installment remaining unpaid; if circumstances had happened, as alleged 
in this petition, so that several of the installments were due, then certainly 
those installments would all be remaining unpaid. That is the way it seems 
to the writer of this opinion, The attorneys representing the two sides to this 
litigation can not agree as to the meaning of this language. They are reputable, 
sincere attorneys, and would not under any circumstances undertake to deceive 
the court, so the writer is forced to the cofclusion that this language must be 
ot doubtful meaning, at least in the minds of reputable attorneys, and since we 
have reached that conclusion, in following the holdings of our courts, we must 
and do hold that when the terms of the policy are of a doubtful meaning that 
construction most favorable to the insured will be adopted. Among the cases 
so holding are the following: Bergholm y. Peoria Life Insurance Co., 284 U.S. 
489, 52 S.Ct. 230, 76 L.Ed. 416; Mutual Life Insurance Co. v. Hurni Packing Co., 
263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102; Stipcich v. Insurance Com- 
pany, 277 U.S. 311, 48 S.Ct. 512, 72 L.Ed. 895; Adams v. Metropolitan Life Insur- 
ance Co., 228 Mo.App. 915, 74 S.W.2d 899; Minnesota Mutual Life Ins. Co. v. 
Marshall, 8 Cir., 29 F.2d 977. 

[5, 6] Was the delay in filing the proof so unreasonable as to make it the 
duty of the trial court to say that the demurrer should be sustained because of 
such delay? We think not, because the petition fails to show any limitations as 
to the time of making proof of loss or in the institution of suit, nor as to who 
shall make the proof. As we view it judged from the reading of the petition, 
it is a suit based upon a written contract and is governed by the ten year 
statute of limitation. Sec. 2964, R.S.Mo.1929, Mo.St.Ann. § 2964, p. 1832. This 
petition alleged that the defendant on two different occasions denied liability. 
It was after that denial that suit was filed. Our courts have generally held that 
delay or laches can better be determined at a trial upon the merits, and 
generally a demurrer ought not to be sustained on that ground. Ver Standig v. 
St. Louis Union Trust Co., 339 Mo. 539, 98 S.W.2d 588, 591; Jones v. McGonigle, 
327 Mo. 457, 37 S.W.2d 892, 897, 74 A.L.R. 550; Guels v. Stark, Mo. Sup., 264 
S.W. 693, 698. 

[7] It follows from what we have said that it is our conclusion that the 
trial court erred in sustaining the demurrer to the petition, and that the judg- 
ment should be reversed and the cause remanded with direction that the petition 
be reinstated. 

It is so ordered. 

Allen, P. J., and Fulbright, J., concur. 


STATE ex rel. PRUDENTIAL INS. CO. OF AMERICA v. SHAIN et al., Judges. 
No. 35705. 
Supreme Court of Missouri, Division No. 2. May 3, 1938. 
Rehearing Denied Aug. 17, 1938. 
119 Southwestern Reporter (2d) 309. 
3. BURGLARY. 

Under double indemnity clause of life policy providing for benetits for accidental 
death or injury, where insured was killed by officer in attempting to escape from 
scene of attempted burglary, if death resulted from the res geste of the burglary, or 
was an emanation thereof, insurer was not liable. 

(For other cases,-see Insurance, Dec. Dig. § 515.) 
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7. DOUBLE INDEMNITY. 

In action on double indemnity clause of life policy providing for benefits for 
accidental death, instruction that if jury found that insured, who was killed by 
officer in attempted robbery, was jointly engaged with another in an attempt to com- 
mit burglary and that while so engaged companion without just cause shot officer, 
who was attempting to arrest the two for crime, and officer shot and killed insured, 
then the insured’s death was not accidental, was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Original proceeding in certiorari by the State, on the relation of the Prudential 
Insurance Company of America, to quash an opinion and judgment of the Kansas 
City Court of Appeals, 107 S.W.2d 133, against Hopkins B. Shain and others, 
Judges thereof. 

Opinion and judgment quashed. 

William C, Michaels and Ralph M. Jones, both of Kansas City, and Hulen & 
Walden, of Moberly (Michaels, Blackmar, Newkirk, Eager & Swanson, of Kansas 
City, and Ralph W. Hyatt, of Newark, N. J., of counsel), for relator. 

Hunter & Chamier and Jerry M. Jeffries, all of Moberly, for respondents. 

€ootty, Commissioner. 

[1, 2] Certiorari to the Kansas City Court of Appeals, whereby relator seeks to 
quash the opinion of that court in a cause wherein Wilma Eagan was plaintiff and 
relator was defendant. Said defendant had judgment in the trial court, from which 
the plaintiff, appealed to the Kansas City Court of Appeals. That court reversed 
and remanded the cause in an opinion reported in Eagan v. Prudential Ins. Co. of 
America, 107 S.W.2d 133, 136. Relator alleges that respondents’ opinion is in con- 
flict with prior decisions of this court, to be hereinafter noticed. In a proceeding of 
this kind we are concerned only with the question of conflict, State ex rel. Hauck 
Bakery Co. v. Haid et al., 333 Mo. 76, 62 S.W.2d 400, and cases cited, and we look to 
the Court of Appeals’ opinion for the facts. From it we glean the following: 

Joe Eagan held an insurance policy, issued by relator, providing for payment of 
$413 upon insured’s death and the further sum of $413 (double indemnity) if insur- 
ed’s death resulted from bodily injuries solely through “external, violent and acci- 
dental means.” (Italics ours.) The policy was in force when Eagan died. Relator 
paid the $413 unconditionally provided for, but refused to pay the other $413 on 
account of alleged accidental death, and this suit, brought by Eagan’s widow and 
administratrix (he having died intestate), was to recover said latter $413 as for 
accidental death. 

Relative to how insured met his death, respondents’ opinion states: “There are 
facts in evidence tending to show that, about 12 p. m. on March 20, 1935, and imme- 
diately prior to the injury from which he died, the deceased had been engaged with 
one Evans in an attempted burglary near Moberly, Mo., of a building known as the 
Outside Inn, in which an eating place was conducted by Mr. and Mrs. Charles Hard- 
ing, by forcibly breaking a window in said building some distance above the ground 
and attempting to enter such building through the same. The building at such time 
had been closed and locked for the night. No one was on the inside of the same and 
no one on the outside, other than Evans and the deceased. The proprietors had left 
and gone to Moberly, where they lived: and, for some reason, they looked up Jerry 
P. Mize, a police officer of that city, and took him in their car and drove back to the 
Inn where they came upon the deceased and Evans. When their presence was 
discovered by officer Mize and the Hardings, they hoth were on the ground below 
the window. When they discovered the presence and approach of the police officer, 
Evans immediately made an assault upon him and opened a gun fire attack on him. 
This attack was resisted and resulted in both the insured and Evans being shot by 
the police officer. The evidence does not disclose that the deceased engaged in such 
attack or that he, in any manner, openly resisted the attempt of the officer to arrest 
him. When Mize came up, the deceased backed away and crouched in a corner of 
the building without any manifestation of resistance, where he was shot by Mize, 
the officer, who stated that he was under the impression that the deceased was pre- 
paring to shoot at him. The shot took effect in the head; and the insured, within a 
short time thereafter, died from the effects of such wound. No weapon of any 
kind was found on him. Mize, the police officer, testified that he intentionally shot 
Eagan because he thought Eagan was going to shoot him; that, when Eagan began 
to crouch down in the corner of the building, he thought that he was getting into 
a position to shoot at him; and that he thereupon shot him.” 
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At the trial the plaintiff requested and the court refused an instruction, F, read- 
ing: “The court instructs the jury that it is not sufficient to avoid the policy that the 
death of the insured was the consequence of some illegal act of his, unless it occur- 
red while engaged in such illegal act and as a result thereof; and even though 
you find that the deceased committed an assault on or was engaged in combat with 
Mize, this does not relieve defendant, if the insured had ceased from the assault or 
retreated as far as he could from the combat at the time he was killed.” 

Respondents held the refusal of said instruction to have been reversible error, 


saying : 

: In connection with their complaint as to the refusal of instruction F, the 
plaintiffs point out evidence in the record from which it might be found that, at 
the time of the injury which occasioned his death, the insured was not engaged in 
an attempt to burglarize but had desisted from such attempt, if he had been engag- 
ed therein, and also evidence from which it might be found that he had never 
engaged in the assault on the police officer or, if so, he had quit such assault and 
had retreated therefrom at the time that he was shot. 

“In view of such evidence, the plaintiffs were entitled to such instruction upon 
their theory of the case. The propositions of law embraced therein were correct 
and do not appear to have been fully covered by any of the instructions given by 
the court upon its own motion, at least not in the manner to which the plaintiffs 
were entitled. 

“There is evidence tending to show that, at the time the deceased was shot and 
killed, he and Evans had desisted from the burglary or the attempt thereat and 
were not engaged therein. They were standing on the ground below the window 
and were not making any effort to enter the building whel suacchanded by the police 
officer, Mize. At least, the circumstances were such that it became a question for 
the jury whether they were engaged in an attempt at burglary at the time that 
Mize came upon them; and the evidence was also such that it became a question 
for the jury to determine whether the insured at any time engaged in the assault 
on Mize, the police officer who shot him, or whether, if he had ever been so engag- 
ed, he had withdrawn therefrom and retreated as far as he could from it at the 
time that he was shot. There is no evidence tending to show that he committed 
any overt act in an assault on the police officer or that he made any open manifes- 
tation at any time against such officer. It was not shown that he was armed or 
that he knew that Evans was armed until Evans drew his pistol and fired. When 
the police officer approached, he immediately retreated until stopped by the walls 
of the building, when he crouched down in a corner against the wall where he 
was at once shot by the police officer. It cannot be inferred from the mere fact 
that the insured was in a conspiracy with Evans to burglarize—from which he had 
desisted—that he was in a conspiracy to assault the police officer and shoot him. It 
was not a necessary consequence of his act of engaging in the burglary that he 
should be killed. There was no one present at the time the attempt at burglary was 
initiated. Neither was it a matter of probability to be anticipated that he might be 
shot while engaged in such burglary. It was merely possible that some one might 
come up and that he might be shot. The evidence tends to show that the proprie- 
tors of the building had closed it up and had supposedly left for the night. At 
least, they were not there when the burglary was at first attempted; and neither 
was any one else. Under such circumstances, the insured was not required, at 
all events, to anticipate injury while burglarizing the premises. He might have 
anticipated that injury was possible and not that it was probable. It might be 
said from the evidence that the sole cause of his death was the assault by Evans 
upon Mize and the response of Mize thereto, with which Eagan may have had 
nothing to do. At least, it was a question for the jury to determine, under these 
circumstances, whether or not he had anything to do with it. There is evidence 
tending to show that he did everything humanly possible to avert injury to him- 
self. It is a general principle of law that, although several parties enter into a 
conspiracy to do a wrongful act, there is a place for repentance so that, before the 
act is done, any one or all of the parties may abandon their design. State v. Webb, 
= Mo. 378, 115 S.W. 998, 20 L.R.A.,N.S., 1142, 129 Am.St.Rep. 518, 16 Ann.Cas. 
J15, 

“Whether the insured had abandoned his design to burglarize the building and 
whether he had engaged in the assault on the police officer, Mize, and afterward 
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withdrawn from such before he was shot, were questions for the jury. It was 
error to refuse the instruction.” 

Relator contends that in so holding respondents contravened decisions of this 
court and the principles of law announced therein in State v. Adams, 339 Mo. 
926, 98 S.W.2nd 632, 637, 108 A.L.R. 838; State v. Linders, 299 Mo. 671, 253 S.W. 
716; State v. Vaughan, 200 Mo. 1, 98 S.W. 2; State v. Parr, 296 Mo. 406, 246 S.W. 
903; State v. Nasello, 325 Mo. 442, 461, 30 S.W.2d 132, 138. 

In State v. Adams, supra, the defendant was convicted of murder in the first 
degree for the killing of an officer, Clarence Green. Just preceding the homicide 
Adams and two accomplices were engaged in burglarizing a filling station. Adams 
contended that the burglarious enterprise had been abandoned and that Green was 
shot by another of the burglars for which he was not responsible. The evidence 
showed that Adams and two accomplices had broken into the filling station, at 
night, had carried out and deposited on the ground certain articles, and had gone 
bdck, presumably for more loot, when Green with three others drove up. The 
three burglars fled, leaving their intended loot. Green and one Brown followed in 
pursuit. Several hundred feet from the filling station shots were fired by one or 
more of the fleeing burglars and Green was killed. Adams contended that he had 
not fired such shots and could not be convicted of murder in the first degree on 
the theory of homicide committed in the perpetration of burglary, if, as he claimed, 
said fatal shots were fired by one of his accomplices, without his connivance or 
consent, after they had abandoned the burglarious enterprise and fled. The trial 
court had told the jury in an instruction, No. 8, in substance that homicide com- 
mitted in the perpetration or attempted perpetration of burglary was murder in 
the first degree; that burglary or attempted burglary consisted not only in the 
burglarious breaking and %ntering and seizing property with intent to steal, but 
included asportation and continued until the property had been reduced to the 
unmolested dominion of the burglars; and that if Green was killed by Adams or 
others with whom he knowingly acted in concert while engaged in the perpetra- 
tion or attempted perpetration of burglary as defined in the instruction, the homi- 
cide was murder in the first degree. 

In discussing said instruction and the defendant’s contention on that question, 
the court said, 339 Mo. 926, loc.cit. 932, 98 S.W.2d 632, 636, 108 A.L.R. 838: “The 
appellant’s motion points to the undisputed evidence showing that when the officers 
approached the filling station the three accomplices abandoned the burglary and 
all dominion over the property they had seized, and fled from the premises, the 
fatal shooting occurring thereafter. He maintains that under these facts the homi- 
cide was not committed in the perpetration or attempted perpetration of the bur- 
glary within the meaning of the statute; and that he cannot be held guilty of mur- 
der in the first degree on that theory, either as the actual killer, or as a coconspira- 
tor in the antecedent burglary if the fatal shot was fired by another of the trio.” 

The court then pointed out that in some jurisdictions the law was as the 
defendant contended, in others contra, citing cases; that most of the cited cases 
were cases in which the initial offense was robbery, in which asportation is neces- 
sary to complete the offense; but that asportation is not an essential element of 
burglary. The court then said, 339 Mo. 926, loc. cit. 933, 98 S.W.2d 632, 637, 108 
A.L.R. 838: 

“If the foregoing view be correct, that asportation does not prolong the crime 
of burglary beyond the felonious breaking and entering, instruction No. 8 in this 
case was wrong. But we think it is unnecessary to decide that point, because the 
great weight of authority takes a broader view of the whole question. It is held 
in many jurisdictions, including Missouri, that when the homicide is within the res 
geste of the initial crime and is an emanation thereof, it is committed in the 
perpetration of that crime in the statutory sense. Thus it has been often ruled that 
the statute applies where the initial crime and the homicide were parts of one 
continuous transaction, and were closely connected in point of time, place and 
casual relation, as where the killing was done in flight from the scene of the 
crime to prevent detection, or promote escape. The same rule has been followed 
in cases of attempted robbery where there was no asportation, the robbers being 
compelled to flee without obtaining any property. That this is the prevailing doc- 
trine in this country is shown by the following cases: [Citing many cases.] 

“The undisputed evidence in this case shows the killing of Green was of the 
res geste of the burglary. Instruction No, 8, if it was erroneous in the respect 
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above pointed out, was error in favor of the appéllant, rather: than against him, 
because it allowed a conviction on the theory that the homicide was committed in 
the perpetration or attempted perpetration of the burglary, only if‘ the jury found 
the killing was done during the actual burglary, or the asportation of the property 
sought to be taken. 

“Another assignment in the motion for new trial challenges said instruction 
No. 8 on the ground that it ‘only partially declares the law * * * for the reason 
that said instruction assumes that the robbers cannot abandon their dominion over 
the stolen property.’ We suppose this refers to the part of the instruction stating 
that the perpetration of a burglary includes the act of asportation, and continues 
until the stolen property has been reduced to the unmolested dominion of the bur- 
glars. That statement is too broad as a general proposition, or at least is ambigu- 
ous. It doubtless means the perpetration of a burglary continues during the asporta- 
tion until the property has been reduced to the unmolested dominion of the bur- 
glars. It obviously would be wrong to say unqualifiedly that the perpetration of the 
burglary continues until the burglars have acquired dominion over the stolen 
property. Circumstances might intervene to prevent them from ever doing that. 
But the instruction could have done no harm in this case, because, as we have 
shown, the undisputed evidence shows the homicide was committed within the res 
aa of the burglary, and the question of asportation and possession was’ imma- 
terial. 

“IV. Another kindred assignment in the motion for new trial is that the 
trial court failed to instruct upon all the law of the case in that it failed to tell 
the jury if the appellant and his accomplices abandoned. the burglary and the 
stolen property before the killing occurred, then the homicide was not done in 
the perpetration of the burglary and they should thereupon determine from the 
evidence whether the killing was done in such manner as to constitute murder 
in the first degree, second degree, or manslaughter. We know of no rule requir- 
ing the trial court to give such an instruction as a part of the law of the case 
under section 3681, R.S.Mo.1929 (Mo.St.Ann. § 3681, p. 3227); if it had been 
given it would have been little more than a converse of the instruction which the 
court did give. Furthermore, since the admitted facts showed the homicide was 
committed within the res geste of the admitted burglary perpetrated by the 
appellant and his two accomplices, he was not entitled to an instruction on 
murder in the second degree or manslaughter.” 

The legal principle enunciated in State v. Adams, supra, finds recognition, 
we think, in State v. Linders, State v. Vaughn, and State v. Parr, supra, though 
those cases seem not so nearly in point on the facts as the Adams Case. See, 
also, State v. Nasello, 325 Mo. 442, 461, 30 S.W.2d 132, 138, which recognizes that 
escape from a robbery was a continuation of and within the res gestae of the 
robbery. However, in that case the court held that there was evidence tending 
to show a conspiracy not only to rob but to kill, if necessary, any one who might 
interfere with escape. It appears to us not so nearly similar to the instant case 
in its facts as the Adams Case. 

[3, 4] Refused instruction F first says that it is not sufficient to avoid the 
policy that insured’s death was the consequence of “some illegal act of his,” 
unless it occurred “zehile engaged in such illegal act and as a direct result thereof.” 
(Italics ours.) What “illegal act” was referred to—the burglary, the assault on 
Mize, or perhaps an attempted escape? The instruction gives the jury no guide by 
which to determine that question. If it referred to the burglary, as may well 
have been and probably would have been understood by the jury, it failed to 
inform them or give them any guidance as to what was meant by the words 
“while engaged in such illegal act and as a direct result thereof.” If, when 
Officer Mize appeared, insured and his confederate, Evans, were engaged in 


the commission or attempted commission of burglary and thereupon attempted 
to escape, it would seem, under our ruling in the Adams Case that what happened 
in the attempted escape was within the res geste of the burglary and an 
“emanation thereof.” Note the language: “Thus it has been often ruled that 
the statute [Section 3982, R.S.1929, Mo.St.Ann. § 3982, p. 2778, making homicide 
committed in perpetration or attempted perpetration of burglary murder in 
the first degree] applies where the initial crime and the homicide were parts 
of one continuous transaction, and were closely connected in point of time, 
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place and casual relation, as where the killing was done in flight from the scene 
of the crime to prevent detection, or promote escape.’ 

Said instruction F would further have told the jury that even though the 
deceased committed an assault on or was engaged in combat with Mize, it 
would not relieve defendant (relator) if deceased had ceased from the assault 
or retreated as far as he could from the combat at the time he was killed. 

From respondents’ statement of the facts we think it clear there was no 


evidence to justify that portion of the instruction, Respondents say there was 


no evidence tending to show that Eagan committed any overt act in an assault 
on Mize or made any open manifestation against him. It was not shown that 
Eagan was armed or knew that Evans was armed. espondents’ statement as 
a whole shows that kagan did personally assault or “engage in combat” with 
Mize. And if it may be suspected or inferred that he did, we find nothing in 
the stated facts to justify a finding that Eagan afterwards withdrew and retreated 
from such assault and combat. From the time Evans drew his pistol and fired 
until the combat was over was a very brief period—apparently a matter of 
seconds rather than minutes. It all happened at the place of the burglary. Under 
such circumstances there can be no doubt but that, under the Adams Case and 
others above cited, it Eagan assaulted or engaged in combat with Mize he could 
have been properly convicted of murder had he survived and had Mize been 
killed, even though killed by Evans. 

It is said that at the time he was killed Eagan had desisted from the con- 


spiracy to burglarize. So had the defendant and his accomplices in the Adams 
Case. They had fled from the scene of the burglary and abandoned their intended 
loot. There appears to have been no evidence in that case of a conspiracy to 
kill in order to effect escape. The killing was treated as of the res geste of 
the burglary. var 3 ; —_ 

It seems to be conceded that if Eagan was killed in the commission of a 
felony there can be no recovery as for accidental death. No point is made on 
that proposition and we need not discuss it. If his death resulted under the 
circumstances and in the manner above indicated, we think he was, in legal 
effect, so killed. If homicide committed in escaping or attempting to escape is 
of the res gestz of the initial crime, so must the attempted escape be consid- 
ered. 

[5, 6] We think instruction F was properly refused and that the opinion of 
the Court of Appeals in holding its refusal to have been reversible error is in 
conflict with State v. Adams, supra, and the principle of law announced in the 
other cases above mentioned. ; 

In line with the foregoing we mention respondents’ condemnation of given 
instruction 5B, which respondents say “told the jury that, if it found from the 
evidence that Eagan and Evans were jointly engaged in an attempt to burglar- 
ize the Outside Inn and while so engaged, Evans, without just cause, shot at 
Mize (a police officer who was attempting to arrest him and Eagan for attempted 
burglary) and that at said time Eagan and Evans knew or had reasonable cause 
to believe Mize to be armed with a dangerous weapon and that Mize on being 
shot by Evans shot and killed Eagan, then the death of the said Eagan was 
not accigental and its verdict should be for the defendant.” 

(7). Respondents say that said instruction was erroneous, for that it directed 
verdict and purported to cover the entire cause, but took no note of the 
cukienes tending to show that the insured and Evans were not engaged in a 
burglary at the time insured was killed or of the evidence tending to show that 
the insured never assaulted Mize, or, if he did, that he had retreated. Said 
instruction required the jury to find that insured and Evans were jointly engaged 
in an attempt to commit burglary and that while so engaged Evans without just cause 
shot Mize, an officer who was attempting to arrest the two. for such crime, 
whereupon Mize shot said burglars. On such facts, if found, the insured, under 
the authorities cited above, would have been equally guilty with Evans of 
murder, had Mize been killed, and was himself killed while in and as a direct 
result of the commitssion of a felony. 


It is our conclusion that the opinion and judgment of the Court of Appeals 
should be quashed. It is so ordered. 


Westhues and Bohling, CC., concur. 
Per Curiam. 
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The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 
All of the Judges concur. 


LANDAU v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Appellate Term, First Department. June 9, 1938. 
6 New York Supplement (2d) 112. 
INCONTESTABILITY., 

A provision of life policy that “This policy” should be incontestability after 
one year, “except as to the provisions relating to Disability and Double Indemnity,” 
was not ambiguous, and was sufficient to entitle insurer to contest liability for dis- 
ability benefits after one year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Emanuel Landau against the Equitable Life Assurance Society of 
the United States for disability benefits provided for by a life policy, which also 
provided that “This policy” should be incontestable after one year, “except as to 
the provisions relating to Disability and Double Indemnity.” From a judgment for 
plaintiff, 166 Misc. 42, 1 N.Y.S.2d 891, defendant appeals. 

Reversed, and complaint dismissed on the merits. 

Argued April term, 1938, before Hammer, Shientag, and Noonan, JJ. 

Alexander & Green, of New York City (James D. Ewing and Samuel M. Lane, 
hoth of New York City, of counsel), for appellant. 

Murray B. Kestin, of New York City (Adam Frank, of New York City, of 
counsel), for respondent 

Per Curiam: 

The clause in the policy exempting disability benefits from incontestability is 
not ambiguous and was regarded as sufficient in Apter v. Equitable Life Assurance 
Society of United States, 271 N.Y. 653, 3 N.E.2d 469; Kushman v. Equitable Life 
Assurance Association, 253 App.Div. 921, 3 N.Y.S.2d 749; Equitable Life Assurance 
Society v. Deem, 4 Cir., 91 F.2d 569. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, with 
costs. 


BERKOWITZ v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Appellate Term, First Department. June 30, 1938. 
6 New York Supplement (2d) 120. 
1. PROOF OF CLAIM. 

Fact that proofs of claim for disability benefits on life policies were defective 
because one of the answers of the physician showed that the insured’s condition 
was not growing worse should have been called to the insured’s attention at the 
time so that, if erroneous, it might have heen corrected and such fact could not 
properly be raised for first time on trial of action for disability benefits on life 
policies as a conclusive objection to the insured’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

Appeal from Municipal Court, Borough of Manhattan, First District. _ 

Action for disability benefits on life policies by Philip Berkowitz against the 
Equitable Life Assurance Society of the United States. From a judgment of the 
Municipal Court of the City of New York, Borough of Manhattan, First District, 
in favor of the defendant, the plaintiff appeals. 

Reversed, and new trial ordered. 

Argued June term, 1938, before Frankenthaler, Shientag, and Noonan, JJ. 

Matthew L. Salonger, of New York City, for appellant. 

Alexander & Green, of New York City (Samuel M. Lane, of New York City, of 
counsel), for respondent. 

Per Curiam. 

(1, 2] The verdict was directed on the theory that the proofs of claim were 
defective because one of the answers of the physician showed that plaintiff's condi- 
tion was not growing worse. If this point was to be made it should have been 
called to plaintiff’s attention at the time so that, if erroneous, it might have been 
corrected. Rudolph v. John Hancock Mutual Life Insurance Co., 251 N.Y. 208, 167 


N.E. 223. The point could not properly be raised for the first time on the trial as 
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a conclusive objection to plaintiff’s recovery. See Wachtel v. Equitable Life Assur. 
Soc. of United States, 266 N.Y. 345, 194 N.E. 850. The minutes of the previous 
trial were improperly admitted in evidence. 

Judgment reversed and new trial ordered with $30 costs to appellant to abide 
the event. All concur. 


ELMORE v. LIFE INS. CO. OF VIRGINIA. No. 14716. 
Supreme Court of South Carolina. July 7, 1938. 
198 Southeastern Reporter 5. 
1. INSURABLE INTEREST. ; ; 

Generally, relationship of aunt and nephew does not create insurable interest 
in favor of either. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURABLE INTEREST. 

A person may in good faith, and without fraud, collusion, or intent to enter 
into wagering contract, lawfully take out insurance on his own life and make 
benefit payable to whomsoever he chooses, even though beneficiary has no insur- 
able interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURABLE INTEREST. 

Where one takes out insurance on life of another, making it payable to him- 
self, and himself paying premium, beneficiary must have insurable interest in life 
of insured. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
4. PECUNIARY INTEREST. 

Interest of pecuniary character to be insurable must be interest in favor of 
continuance of life of insured, and not interest in favor of its loss or destruction. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

5. WAGER CONTRACT. 

Where nephew who procured insurance on his aunt had no reasonable expec- 
tation of benefit or advantage from continuance of aunt’s life, and where aunt had 
never contributed to support or maintenance of nephew, he had no insurable inter- 
est, and was not entitled to benefits provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

6. KNOWLEDGE OF AGENT. 

_ Where insurance agent knew nephew took out insurance on aunt, lack of 
insurable interest was not waived by insurer so as to entitle nephew to maintain 
action for benefits, since policy was illegal as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

7. WAIVER. 

Neither doctrine of waiver, nor of estoppel, can be invoked to make valid and 
enforceable a wagering and speculative contract which is illegal because it is 
against good morals and public policy. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

Appeal from Common Pleas Circuit Court of Sumter County; A. L. Gaston, 
Judge. : 

Action on a life policy by Luther Elmore against the Life Insurance Company 
of Virginia. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with instructions. 

Shepard K. Nash, of Sumter, and Willcox, Hardee & Wallace, of Florence, 
for appellant. 

F. A. McLeod and George D. Shore, Jr., both of Sumter, for respondent. 

Per Curiam. 

On May 10, 1937, the appellant, without medical examination of the applicant, 
issued a policy, insuring the life of Selina Driggers, age 64, in the sum of $170.00. 
The insured died in less than four months thereafter, on September 2, 1937, as a 
result of coronary sclerosis. The respondent, Luther Elmore, a nephew of the 
insured, was named as beneficiary in the policy, and, upon the refusal of the appel- 
lant to pay the insurance to him, he brought this action and recovered judgment 
for the full amount. 
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The appellant made an unsuccessful motion for a directed verdict, predicated 
upon several grounds, but in our opinion the case may be disposed of by consider- 
ation 6f only one of them. The company contends that the verdict should have been 
directed, because the undisputed testimony showed that when the beneficiary pro- 
cured the policy, he had no insurable interest in the life of his aunt, Selina Drig- 
gers, which made it a wagering contract. 

There is no dispute between the parties as to the facts in the case. 

The respondent was solicited by the agent of the insurance company to take 
out a policy on his own life, but upon being told that the respondent was carrying 
all the insurance he wished to carry at that time, the agent suggested that he take 
out insurance upon some member of his family. It was then agreed that he would 
insure the life of his aunt, Mrs. Driggers. A reference to the testimony at this 
point will prove enlightening: 

“Q. How many aunts did you have at that time? A. A good many, but she 
was the only aunt on my father’s side. 

“Q. And that is the reason you picked her out? A. No, sir. 

“Q. Just why did you pick her out? A. Well, I got insurance on different 
ones. 

“Q. Just why did you pick out this particular one? A. No particular one. I 
got insurance on my father-in-law and my brother-in-law.” 

The application for the insurance was then given to the respondent by the 
agent, who stated to him that it would be necessary only for Mrs. Driggers to 
sign the application in blank; that when it was returned the agent would himself 
fill in all the blank spaces. 

Mrs. Driggers lived with a daughter, about five or six miles from Sumter, 
where the respondent lived, and he sent this blank to her residence by his brother, 
who brought it back within a few days, containing the signature of his aunt. At 
the same time he gave to the respondent a separate piece of paper, on which was 
written the age of Mrs. Driggers. This application was then delivered by the 
respondent to the company’s agent, who took it away, and without assistance from 
the respondent, and without having seen Mrs. Driggers, answered all the questions 
on the blank, and forwarded the application to the Insurance Company. The policy 
was thereafter issued and delivered to the respondent, who paid the initial weekly 
insurance premium of fifty cents, and all other premiums until the death of the 
insured. 

At the time the application was signed and the policy issued, the respondent 
says he had not seen his aunt, the insured, for more than a year; knew nothing of 
her condition of health; did not know that she suffered from a chronic heart com- 
plaint of a serious nature; did not know that she was under the constant care of 
a physician, nor that she had been to a hospital for treatment. There is no positive 
evidence that when Mrs. Driggers signed this application she knew that it was an 
application for insurance on her life; no evidence, other than this naked signing, 
that she consented to the issuance of the policy, and no evidence that she knew 
that the respondent was to be named as beneficiary therein, or that a policy was 
ever issued. 

}1] It is generally held, and we think correctly so, that the relationship of 
aunt and nephew does not of itself create an insurable interest in favor of either. 
37 C.J., Page 394; Hardy v. Aétna Life Ins. Co. 152 N.C. 286, 67 S.E. 767; 
Wharton v. Home Sec. Life Ins. Co., 206 N.C. 254, 173 S.E. 338. 


[2] The principle is firmly settled in South Carolina that a person may in 
good faith and without fraud, collusion, or intent to enter into a wagering con- 
tract, lawfully take out a policy of insurance on his own life and make the benefit 
payable to whomsoever he chooses, even though the beneficiary has no insurable 
interest in his life. In such case, the interest which the insured has in his own life 
supports the policy, and prevents it from being condemned as a wagering con- 
tract. Crosswell v. Connecticut Indemnity Association, 51 S.C. 103, 28 S.E. 200; 
Lagrone v. Timmerman, 46 S.C. 372, 24 S.E. 290. 

[3] A different rule, however, prevails when one takes out an insurance policy 
upon the life of another, making it payable to himself, as here, and himself paying 
the premium. In such case the beneficiary must have an insurable interest in the 
life insured, else it falls under the ban of the law as a wagering contract. Hender- 
son v. Life Insurance Company of Virginia, 176 S.C. 100, 179 S.E. 680. 

[4] It is very plain from all the testimony that the insured, Mrs. Driggers, 
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was only nominally the contracting party. The only interest which the respondent 
had in her life is that shown by the evidence, to wit: that he was the child of her 
brother. Nor can it be successfully argued that the beneficiary had an insurable 
interest of a pecuniary character in the life of his aunt at the time the policy had 
its inception. Such an interest, of course, to be insurable, must be an interest in 
favor of the continuance of the life, and not an interest in favor of its loss or 
destruction. Holmes v. Gilman, 138 N.Y. 369, 34 N.E. 205, 20 L.R.A. 566, 34 Am. 
St.Rep. 463, and note. For an interesting discussion on “pecuniary interest,” see 
Crosswell v. Connecticut Indemnity Association, supra. 

[5] No such insurable interest appears in this case. The respondent had 
no reasonable expectation of benefit or advantage from the continuance of the 
life of the insured, and, as shown, the mere fact of relationship of aunt and 
nephew is not sufficient to create such insurable interest. There is no evidence 
in this case that Mrs. Driggers contributed anything to the support or mainte- 
nance of the respondent. The whole evidence negatives any conclusion that 
she ever had done so, or ever could do so. 

The question under discussion has been very recently considered, in the 
case of Henderson v. Life Insurance Company of Virginia, supra, in which prac- 
tically all of our previous cases have been reviewed. We quote from the con- 
cluding paragraph of that opinion (179 S.E. page 692): “* * * One cannot, by 
his own act, procure a valid and enforceable policy of insurance for his own 
benefit upon the life of another in which he has no insurable interest; that such 
a contract of insurance is void in its inception and unenforceable on grounds of 
public policy, being a mere wagering contract.” 

In the foregoing case it is stated that the rule is enforced and the defense 
permitted, not in the interest of the defendant insurer, but solely for the sake of 
the law, and in the interest of good morals and a sound public policy. 

[6, 7] The respondent suggests that the lack of an insurable interest may be 
waived, and that under the evidence in this case it was waived by the insurer. 
This contention is not tenable. As was said in Henderson v. Life Insurance 
Company of Virginia, supra: “We have recently held (Hack v. Metz, 173 S.C. 
413, 176 S.E. 314 [95 A.L.R. 196]), that (1) Neither the doctrine of waiver, nor 
(2) of estoppel can be invoked to make valid and enforceable a wagering and 
speculative contract which is illegal because it is against good morals and 
public policy.” 

The respondent contends that the “facility payment” clause, which reads as 
follcws, would apply: “Such insurance shall be paid to the Beneficiary, if any, 
last named in this Policy, provided the said Beneficiary shall (1) be of age and 
(2) surrender this Policy with due proofs of death within thirty days after the 
date of the death of the Insured; otherwise the Company mav make said 
payment to the Insured’s estate or to any connection of the Insured by blood 
or marriage, or to any person appearing to the Company to be equitably entitled 
thereto by reason of having incurred expense on behalf of the Insured for main- 
tenance, medical attention or burial. The Company may, during the minority 
of the Insured, make any other payment or grant any privilege provided in 
the Policy to any of the persons described in this paragraph.” 

[8] It is argued that the purpose of this clause is, where there is a question 
as to who is entitled to the money, to provide payment to such person or 
persons who may have “incurred expense on behalf of the Insured for main- 
tenance, medical attention, or burial.” A consideration of this clause upon this 
theory becomes unnecessary, because there is a total absence of testimony 
bearing upon the question. The respondent does not, either by pleading or by 
proof. make anv claim that he incurred such expense. 

We hold that the respondent had no insurable interest in the life of his 
aunt, Mrs. Driggers. In our opinion, this policy, which was procured upon the 
initiative of the respondent, constituted a wagering and speculative contract, as 
a matter of law. It follows that the appellant’s motion for a directed verdict 
should have been granted. 

The record shows that the appellant tendered the return of all premiums 
paid by the beneficiary, but it does not show the amount of the premiums so 
paid. However, this should be easy of ascertainment. 

The judgment of the lower Court is reversed, and the cause is remanded, 
with instructions to enter judgment for the appellant under Rule 27 of this 
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Court. It is farther adjudged that the appellant refund to the respondent within 
ten days from the filing of the remittitur, all premiums paid by him, with legal 
interest up to the date of the said tender, and if it fail to do so, leave is 
granted to the respondent to enter judgment against the appellant for said 
amount, 

Stabler, C. J., Bonham, Baker, and Fishburne, JJ., and L. D. Lide, A. A. J., 
concur. 

Carter, J., did not participate on account of illness. 


NORRIS v. GUARDIAN LIFE INS. CO. No. 14642. 
Supreme Court of South Carolina. June 14, 1938. 


198 Southeastern Reporter 34. 
INCONTESTABILITY. 

Under statute providing that life insurance company may institute proceedings 
to vacate policies for falsity of representations in application provided that pro- 
ceedings are commenced within two years from date of policy, defense of falsity of 
statements in application was not available to insurer in action on life policy, where, 
after policy had lapsed for nonpayment of premium on January 7, 1935, policy was 
reinstated on January 14, 1935, and defense was not asserted until after commence-’ 
ment of action on April 5, 1937, notwithstanding that insured was killed in automo- 
bile accident on December 21, 1935, as against contention that rights of parties 
hecame fixed on death of insured and suspended running of two-year statutory 
period. Code 1932, § 7987. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Common Pleas Circuit Court of Greenville County; G. Dewey 
Oxner, Judge. 

Action on a life policy by Ruth Stokes Norris against the Guardian Life Insur- 
ance Company. From an order refusing to strike out the defendant’s affirmative 
defense, the plaintiff appeals. 

Reversed and remanded with directions. 

Blythe & Bonham, of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 

Per Curiam. 

The opinion heretofore filed in this case is withdrawn, and in its place and stead 
this opinion is substituted. 

This appeal is from an order of Honorable G. Dewey Oxner, Circuit Judge, 
efusing to strike out respondent’s affirmative defense alleging in substance that the 
insured in his application for the reinstatement of a life insurance policy, with 
double indemnity feature, which had been allowed to lapse, had made certain false 
statements upon which it relied when the policy was reinstated, and hence it was 
entitled to have the policy cancelled. 

The policy was first issued, or is dated July 18, 1925. It lapsed for nonpayment 
of premium on January 7, 1935. Upon application of the insured, it was reinstated 
on January 14, 1935. The insured died from an injury in an automobile wreck on 
December 21, 1935, while said policy was in effect under the reinstatement. Action 
on the policy was commenced by appellant, the beneficiary named therein, on April 
5, 1937, obviously more than two years after the reinstatement of the policy. 

: Appellant’s exceptions VIII and IX are as follows: . 

“Error in not holding that, more than two years having elapsed between the 
date of reinstatement of the policy and the service of the answer setting up the 
first affirmative defense, the defense was barred by Sec. 7987 Code of Laws of S.C. 
1932, and in holding that the rights of the parties became fixed upon the death of the 
insured and suspended the running of the two year statutory period, and for that 
reason the statute is not applicable. 

“The Court, having held that Sec. 7987 applied to a defense interposed as well 
as an action brought, erred in not further holding that, more than two years having 
elapsed between the date of reinstatement and the filing of the answer in this action 
the first affirmative defense was barred by the provisions of Sec. 7987 Code of Laws 
of §.C.1932.” : 

Section 7987 of the Code, 1932, reads: 


“Life insurance companies are hereby authorized to institute proceedings to 
vacate policies on the ground of the falsity of the representations contained in the 
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application for said policy: Provided, The same be commenced within two years 
from the date of said policy.” 

The learned Circuit Judge held that the rights of the parties became fixed 
upon the death of the insured, and that such death suspended the running of the 
two year statutory period in which respondent was authorized to institute proceed- 
ings to vacate the policy on the ground of the falsity of the representations contained 
in the application for the policy of insurance, although he correctly held that the 
time is computable from the reinstatement of a policy, and not the original date of 
the policy. He bottomed his holding that the rights of the parties to the contract 
of insurance became fixed upon the death of the insured, and suspended the runnin 
of the Statute (7987) on the case of Love v. Prudential Insurance Co., 173 S.C. 
433, 176 S.E. 333. 

he Love Case, which in turn was allegedly bottomed upon the case of New 
York Life Ins. Co. v. Greer, 170 S.C. 151, 169 S.E. 837, would have been authority 
for the holding of the Circuit Judge, but for two reasons: (1) The portion of the 
opinion in the Love Case purporting to hold “that the rights of the parties became 
fixed at the time of the death or disability of the insured” (page 339) was pure 
obiter dictum; and (2) the Greer Case merely settled a question of procedure, and 
was not authority for the holding contained in the obiter dictum in the Love Case. 

As will be seen from the below quoted portion of the opinion in the Love 
Case, it was flat-footedly held that the incontestable statutes did not apply. We 
quote : 

“The policy in this case contained two separate contracts, one on the life of the 
insured and one covering disability which the insured might sustain. Jn either view 
of the case, whether it be a suit for fraudulent breach of contract, as held, by the 
lower court, or an action in tort, as we have held, there is nothing in the facts 
setting forth the cause of action which applies to life insurance. The statute 
limiting the defendant to two years in which it could deny the statements contained 
in the application is in clear derogation of the common law and must be strictly 
construed. A strict construction of the statute will disclose that it does not apply 
to any other than a life policy; in no place referring to a disability, accident, health, 
or other form of insurance. The case of Chattanooga Sewer Pipe Works v. Dum- 
ler, 153 Miss. 276, 120 So. 450, 452, 62 A.L.R. 999, is not exactly in point as to the 
facts, but the following quotation from that case appears applicable: 

“In the case at bar, the money involved is in no proper sense the proceeds 
of a life insurance policy. It is true that it arises out of one of the provisions of a 
policy of insurance on the life of the appellee, but this provision is a contract of 
indemnity wholly separate from the contract to pay a fixed sum upon the death 
of the insured. * * * It thus appears that this contract of insurance contains 
two wholly separate contracts, one of life insurance, and the other a contract of 
indemnity against total and permanent physical disability, and that payments made 
under the latter contract in no wise affected the rights of the heirs and legatees 
of the insured, which are protected by the provisions of this statute.’ 

“The contention of the plaintiff that the policy intended to be bought provided 
that the disability benefits should be separate and distinct from the life insurance 
and that the life insurance should not be reduced by the disability payments shows 
that two separate contracts were claimed to be present in the same policy. 


“We, therefore, hold that the statute, under the strict construction which we 
deem necessary, does not apply to the disability contract contained in the policy, and 
that the lower court was in error in so holding.” (Italics added.) 

The opinion then proceeds: “But should there be any doubt as to this holding, 
there 1s another reason why the statutory provision should not control * * *.” 
It is in discussing the statute that the case of New York Life Ins. Co. v. Greer, 
supra, is misinterpreted, and the statement made that “the rights of the parties 
became fixed at the time of the death or disability of the insured.” Such a ques- 
tion was not involved in the Greer Case. In that case all pleadings were filed within 
two years of the reinstatement of the policy, which gave rise to the litigation. 
The insurance company had brought an action to have the policy cancelled for 
fraud in the application therefor. The defendants answered counterclaiming for 
the benefits payable under the policy, just as in the case of Southeastern Life Ins. 
Co. v. Palmer, 120 S.C. 490, 113 S.E. 310. The sole question was as to procedure— 
whether the equitable issue should be tried first, or if the case was triable as a 
suit at law, and this Court held that the action was strictly a legal one; that the 
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insurer had no right to have the question of fraud in the procurement of the policy 
adjudicated as an equitable issue, for the reason that the insurer had an adequate 
remedy at law; and that had an action been brought for the benefits under the 
policy, the insurer could have set up as a defense the fraudulent procurement of 
the policy; that the remedy of cancellation could be determined in one suit and 
“that the courts are practical, not technical” (page 311) and there was no reason 
why every issue made in the case could not be determined in one trial on the law 
side of the Court. A construction or interpretation of the incontestable statutes 
was not before the Court. 

The question under discussion in this case is governed and settled by the case 
of Henderson v. Life Ins. Co. of Virginia, 176 S.C. 100, 125, 126, 179 S.E. 680, 
wherein the Court stated: 

“The overwhelming weight of authority is to the effect that the death of the 
insured does not affect the running of the period fixed by a clause in a life insur- 
ance policy making it incontestable after a specified time. [Citing authorities. | 

“And, when the insured dies within the period named in such clause, the run- 
ning of the period therein fixed is terminated only by a legal contest within the time 
prescribed by the incontestable clause. If the insured’s beneficiary, or his personal 
representative, does not institute an action before the expiration of the period of 
incontestability, then the insurer, in order to avail himself thereof, must, before 
its expiration, contest the policy by some proceéding in court. [Citing authori- 
ties.] This view does not, in our opinion, conflict with the decision of this court 
in New York Life Insurance Company v. Greer, 170 S.C. 151, 169 S.E. 837.” 

Appellant’s exceptions VIII and IX are sustained, and this case is remanded 
to the Circuit Court for such further procedure as may be necessary. 

Stabler, C. J., Bonham, Baker, and Fishburne,. JJ., and Wm. H. Grimball, 
A.A.J., concur. 


Carter, J., did not participate on account of illness. 


WHETSELL v. SOVEREIGN CAMP, W. O. W. No. 14730. 
Supreme Court of South Carolina. July 22, 1938. 
198 Southeastern Reporter 153. 
4. SUSPENSION. 


In action against fraternal beneficiary association by member to recover 
damages for the alleged fraudulent cancellation of his certificate, evidence 
authorized conclusion that member had failed to pay installments of assessments 
and dues when they fell due, and ipso facto became suspended from membership 
in the society. 

. (For other cases, see Insurance, Dec. Dig. § 730%.) 
5. ASSESSMENT. 


A member of a fraternal beneficiary association, who was suspended for 
failure to pay assessments for September, October, November, and December, 
1932, and January, 1933, and who in an effort to ignore the effect of his failure 
to pay those assessments paid assessments for February, March, and April, 1933, 
was not in position to claim waiver, where he accepted refund of the assess- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 755[3]:) 


Appeal from Common Pleas Circuit Court of Orangeburg County; G. Dun- 
can Bellinger, Judge. 

Action by David R. Whetsell against the Sovereign Camp, Woodmen of the 
World, to recover damages for the alleged fraydulent cancellation of a certificate 
which had been issued to the plaintiff by the defendant. From a judgment in 
favor of the plaintiff, the defendant appeals. — os ae ; 

Judgment reversed and case remanded, with direction to enter judgment for 
defendant. ; 

Lide & Felder and L. ‘Rosen, all of Orangeburg, for appellant. 

Julian S. Wolfe and James A. Moss, both of Orangeburg, for respondent. 

BonHaM, Justice. ; 

The appellant is a “fraternal, beneficiary Association or Society,” which 
operates under a lodge system, and is governed by a system of government 
provided by its Constitution, Laws and By-Laws. One — a member 
of the order by initiation and acceptance in one of its subordinate Camps, binds 
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himself to be bound and governed by its rules, Constitution, laws and by-laws 
then of force, and all amendments and additions thereto. The Order maintains a 
department of insurance, in which its members may be insured upon application 
through the subordinate Camp of which he is a member. If his application is 
approved, he is issued a certificate of insurance. He is charged a regular 
assessment, payable monthly or otherwise, as is provided in his certificate; the 
assessment consists of the amount due to the Sovereign Camp, and the dues of 
the local Camp. 


The complaint in this action alleges that plaintiff became a member of 
the Order on June 9, 1904, and there was issued to him a certificate by which 
he was insured in the sum of $1,000; that on the 17th of March, 1920, for and in 
consideration of the surrender and cancellation of this certificate, the mainten- 
ance by plaintiff of his membership in good standing in the Order, and the 
payment to the defendant by the plaintiff of the sum of Two & 94/100 ($2.94) 
Dollars on or before the last day of each month thereafter, defendant issued 
to plaintiff its certificate in the amount of One Thousand Dollars, wherein the 
defendant agreed: to pay to the beneficiary therein named the sum of One 
Thousand Dollars on the death of the insured; that the plaintiff performed 
all of the conditions imposed upon him by the said contract through and 
including April 30, 1933; that on or about the 30th day of July, 1932, defendant 
cancelled the certificate of insurance without just cause and excuse, and while 
plaintiff was in good standing as a member of the Order; and that subsequent 
to the cancellation of the contract, the defendant has collected monthly dues 
from plaintiff at the rate of Two & 94/100 ($2.94) Dollars per month from said 
date up to and including April 29, 1933, for the purpose of keeping such con- 
tract in force without informing plaintiff of such cancellation, and has accounted 
to plaintiff for the sum of Eight & 07/100 ($8.07) Dollars only of the premiums 
subsequently collected since July 30, 1932. That plaintiff is informed that his 
proportionate share of the funds held in reserve by the Association was Two 
Hundred Seventy-Six & 04/100 ($276.04) Dollars when the contract was 
cancelled; that defendant, on breach of its contract, has refused to account to 
plaintiff for his share thereof, but has breached its trust and converted the same 
to its own use. That the aforesaid acts of defendant were done for the purpose 
of cheating and defrauding plaintiff of his share of said reserved funds and of 
the said premiums. He asks actual and punitive damages in the sum of Three 
Thousand ($3,000) Dollars. 


For answer, after admitting the formal allegations of the complaint relating 
to its incorporation and the traternal beneficial nature of its business, the 
defendant sets out the issuing to plaintiff of the certificate of insurance of May 
4, 1904; that on February 26, 1920, in consequence of the increase of rates of 
insurance adopted by the Association on December 3lst, 1919, and upon the 
application of the plaintiff there was issued to him a Universal Whole Life 
Certificate in exchange for the certificate issued to him May 4, 1904, in the 
sum of One Thousand Dollars, with his wife, Louisa Whetsell, as beneficiary. 
“The said new certificate provided that it was issued and accepted subject to the 
conditions set forth therein and the provisions of the Constitution and Laws in 
relation to membership in the Society, together with all amendments thereto there- 
after adopted: and it was provided that the Constitution, Laws and By-Laws of the 
Society and all amendments thereto which might be made thereafter, the applica- 
tion for membership and the certificate should constitute the agreement between 
the Society and the member, and the member agreed to pay the installments requir- 
ed of him in order to maintain his membership in the Society in accordance with 
the requirements and provisions of the said Constitution, Laws and By-Laws of the 
Society and all amendments thereto thereafter adopted: and it also provided that 
should the certificate be forfeited, the acceptance of any payment from or for the 
member or other act by any Camp Officer or member of the Society, after said 
forfeiture, should not operate as an estoppel or as a waiver of the terms of the 
contract. It was further agreed that the certificate was issued in consideration of 
the representations and warranties contained in the application and also his agree- 
ment to pay all assessments, dues and installments that might be levied during the 
time he might remain a member of the Society; and that if such payments were 
not paid to the Clerk of his Camp as required, the certificate should become null 
and void; and that the member should pay to the Clerk of his Camp one annual 
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assessment or one monthly installment of the assessment in the sum stated in the 
certificate and that if he failed to make any such payment on or before the last 
day of the month, he should stand suspended and during such suspension his bene- 
ficiary certificate should be null and void and neither he nor his beneficiary should 
be entitled to any benefits thereunder.” 

For further answer, that plaintiff failed to pay the assessment due by him for 
August, 1932, on or before the 31st day of that month and thereby became suspended 
in his membership in the Society, and his certificate of insurance became null and 
void under the provisions of Section 63 ~f the Constitution, Laws and By-Laws of 
the Order, which are as follows: 

“Sec. 63. (a) In order to accumulate and maintain funds for the payment of 
benefits stipulated in beneficiary certificates held by the members of this Association, 
as and when such benefits accrue, to maintain the reserves thereon and to provide 
for the payment of the expenses of the Association, every member of this Associa- 
tion shall pay to the Financial Secretary of his Camp one annual assessment in 
advance each year, or one monthly installment of assessment each month, as required 
by these laws or by the provisions of his beneficiary certificate, which shall be 
credited to and known as the Sovereign Camp fund; and he shall also pay such 
Camp dues as may be required by the By-Laws of his Camp. 

“(b) If he fails to make any such payment on or before the last day of the 
month he shall thereby become suspended, his beneficiary certificate shall be void, 
the contract between such person and the Association shall thereby completely ter- 
minate, and all monies paid on account of such membership shall be retained by the 
Association as his liquidated proportionate part of the cost of doing business and the 
cost of the protection furnished on the life of said member from the delivery of 
his certificate to the date of his suspension.” 

That plaintiff failed to avail himself of the provisions of Section 65 of the 
Constitution, Laws and By-Laws of the Order relating to the reinstatement of a 
suspended member: “Sec. 65. Any person who has become suspended because of 
the nonpayment of any installment of assessment, if in good health, may within three 
calendar months from the date of his suspension again become a member of the 
Association by the payment of the current installment of the assessment and all 
installments of assessments which should have been paid to maintain him as a 
member. ‘Whenever installments of assessments are paid by or for a person who 
has become suspended for the purpose of making him again a member, such pay- 
ment shall be held to warrant that he is at the time of making such payment in 
good health, and to warrant that he will remain in good health for thirty days after 
such attempt to again become a member, and to contract that such installments when 
so paid after he has become suspended for non-payment of assessments shall be 
received and retained without waiving any of the provisions of this section or of 
these laws until such time as the Secretary of the Association shall have received 
actual, not constructive or imputed, knowledge that the person was not in fact in 
good health when he attempted to again become a member. Provided, that the 
receipt and the retention of payment of such installments of assessments in case 
such person is not in good health shall not make such person a member or entitle 
him or his beneficiary to any right whatever.” 

That Section 66 (a) of the Constitution, Laws and By-Laws is as follows: “The 
retention by the Association of any installments of assessment paid by or for any 
person after he has become suspended in order to again make him a member shall 
not constitute a waiver of any of the provisions of this Constitution, Laws ands 
By-Laws, or an estoppel upon the Association.” 

It is further alleged by the answer that plaintiff failed to pay the installments of 
assessment for the months of August, 1932, to and including January, 1933, and 
thereafter attempted to be reinstated by paying to the Financial Secretary of his 
local Camp the assessments for the months of February, March and April, 1933, but 
not comply with the provisions of the Constitution, Laws and By-Laws relating to 
reinstatements: no further installments were paid by him or for him, and the 
certificate of insurance became null and void, and the amount paid by him for 
the three installments of February, March and April, 1933, was returned to him 
and accepted by him. 

That on or about August 21, 1934, the plaintiff brought action in the Court of 
Common Pleas for Orangeburg County to recover certain benefits under the 
certificate issued to him in 1920, in which action defendant filed an answer in 
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which it was alleged that the plaintiff had become suspended and his certificate 
forfeited and he was no longer entitled to benefits thereunder; that in that case 
the parties were identical with the parties in this case, and there was involved 
for adjudication the same subject matter and the same questions as are involved 
in this action. That that action came on for consideration and the complaint 
was dismissed by order of the Court; and that suit and its adjudication are 
pleaded in bar of recovery in this suit, and the questions involved and sought to 
be adjudicated herein are res adjudicata. 

To the answer plaintiff made reply: 

1, That the Court was without jurisdiction to make the order referred to in 
the answer, that the cause therein maintained has never been adjudicated and 
is still pending in this Court. 

2. The defendant (plaintiff?) denies that the judgment referred to in defend- 
ant’s answer renders the issues in this action res adjudicata. 

On the issues thus made by the pleadings, the case came to trial before His 
Honor, Judge Bellinger, with a jury, in the Court of Common Pleas for Orange- 
burg County at the December, 1937, term thereof. 

At the conclusion of all the testimony, the defendant moved for a directed 
verdict on the following grounds: 

1. The testimony shows that the last payment on account of the monthly 
installments was made by plaintiff on August 31, 1932, and under the Constitution 
of the Society his certificate became null and void. 

2. The pleas of res adjudicata, as set forth in the answer. 

The motion for directed verdict was refused, but the Court ruled that the 
plaintiff could not recover punitive damages, saying: “I fail to see any fraud 
in this case.” He also charged the jury that the plaintiff could not recover an 
amount equal to the face of the policy. The jury found for the plaintiff the sum 
of $999.00. 

Motion for new trial was made on the ground that the amount of the verdict 
is excessive, is not responsive to the testimony and is contrary to the instruc- 
tions to the jury by the Court. The motion was refused, and defendant appeals 
upon seven exceptions, which it elects to consider under five heads as follows: 

“1. Was the order signed by Judge Sease dismissing first case between 
identical parties conclusive as to this case and should the plea of res adjudicata 
be sustained? 

“2. Did the plaintiff-respondent fail to meet his installment payments on 
account of his insurance policy as required by the constitution and laws of the 
Society? 

“3. Was. plaintiff-respondent delinquent in meeting his payments and if so 
did it render his insurance ineffective? 

“4. Did the Circuit Judge err in refusing to direct a verdict upon the entire 
case in favor of the defendant? 

“5. Should the trial Judge have granted defendant a new trial as the verdict 
of the jury was so close to the amount of insurance in favor of plaintiff? 

The plaintiff appeals from the order directing a verdict for the defendant on 
the issue of punitive damages on two grounds: 1. That the allegations of the 
complaint charging defendant with breach of contract accompanied by fraudulent 
acts are not denied. 2. That there is evidence in the record from which the 
jury could have found that the contract was breached with fraudulent intent. 

Does the order of Judge Sease, which dismissed the complaint in the first 
case between these parties, render the issues in the present case res adjudicata? 

That order is in these words: 

“The above entitled cause coming on for consideration, and, after such con- 
sideration, now, on motion of Messrs. Lide & Felder, Attorneys for the defend- 
ant: 


“It is ordered, that the complaint in the above entitled action be, and the 
same is hereby, dismissed, and the case finally ended in favor of the defendant.” 
There is, we think, no question here of the elements necessary to sustain a 
plea of res adjudicata. The question which confronts us is this, does the order 


of Judge Sease finally dispose of the case, and was the order passed after a 
hearing on the merits? 


It is true that the order says that the cause came on for consideration, 
and after such consideration, the order was made. But the testimony of Mr. 
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Ziegler, the plaintiff's attorney in that action, and that of Mr. Gramling, the 
Clerk of the Court, shows that the case was not heard on its merits, and the 
Journal of the Court of Common Pleas for that term of the Court contains no 
entry to show that that case was tried at that term. 

[1] We think that the weight of the opinion of the majority of the Courts and 
text writers is that in order that the plea of res adjudicata be sustained as a bar 
to the maintenance of another suit between the same parties on the same cause 
of action, there must have been a final determination of the first cause on its 
merits. See Logan v. Railway Co., 82 S.C. 518, 64 S.E. 515. 

In the case of Nesbitt Auto Co. v. Kirby, 114 S.C. 200, 103 S.E. 532, this 
Court said (page 533): “The record in this case (we are bound by the record) 
does not show that the action for claim and delivery proceeded to judgment. The 
record only shows that an action was brought, and the defendant surrendered the 
possession and made default. The record does not show that there was a 
judgment, and of course if there was no judgment there can be no res adjudicata.” 

In the present case, the record does not show that any judgment was entered 
on the order. From the respondent’s brief we take the following excerpt from the 
case of U. S. v. California Bridge & Const. Co., 245 U.S. 337, 38 S.Ct. 91, 93, 62 
L.Ed. 332: “The doctrine of estoppel by judgment, or res judicata, as a practical 
matter, proceeds upon the principle that one person shall not a second time litigate, 
with the same person or with another so identified in interest with such person 
that he represents the same legal right, precisely the same question, particular 
controversy, or issue which has been necessarily tried and finally determined, 
upon its merits, by a court of competent jurisdiction, in a judgment in personam 
in a former suit.” This citation is supported by other authorities submitted by 
the respondent. 

|2] The consensus of the authorities of this and other jurisdictions, Federal 
and State, satisfies us that in order that a legal proceeding or action shall have 
the effect of being res adjudicata of a subsequent proceeding or action, the first 
one must have gone to final determination on the merits. 

[3] The order of Judge Sease is not such a final determination of the action. 

The Second and Third exceptions of the appellant, which may be considered 
together, present the crucial issue of the appeal, viz.: 

Was the respondent in arrears with the payment of the monthly installments, 
or assessments of dues on account of his insurance? Was he lawfully suspended 
for the failure to pay his assessments in accordance with the constitution and laws 
of the Order? 

The plaintiff alleges in his complaint that he performed all of the conditions 
imposed upon him by the said contract through and including April 30, 1933; 
that on or about July 30, 1932, the defendant, without just cause or excuse and 
while plaintiff was in good standing in the Order, cancelled the contract or 
certificate; that subsequent to the cancellation, the defendant collected from 
plaintiff premiums or monthly dues in the amount of Two & 94/100 Dollars per 
month up to and including April 29, 1933, and has accounted to plaintiff for 
Eight & 07/100 Dollars thereof. That these acts of the defendant ‘were done 
for the purpose of cheating and defrauding the plaintiff. Hence, he demands 
actual and punitive damages in the sum of Three Thousand Dollars. 

The answer alleges .that the plaintiff failed to pay the installment due by 
him for the month of August, 1932, on or before the 3lst of August, 1932, and 
thereby he became suspended in his membership in the Society; and his insurance 
then became null and void, under the provisions of the Constitution, Laws and 
3v-Laws of the Society. The provisions of these are set out in part elsewhere 
in this opinion, and are set out in full in the record and should be read in connection 
herewith. It is further alleged that plaintiff failed to pay the assessment of 
dues for the months of September, October, November and December, 1932. 
That he undertook to become reinstated in his membership, as he had a right 
to be if he complied with the provisions of the Constitution, Laws and By-Laws 
of the Society. These requirements are set out herein as Section 65. These are 
that the applicant for reinstatement must show that he is in good health, must 
apply within three calendar months from the date of his suspension, by paying 
the current installment of assessments and all installments of assessments which 
should have been paid to maintain him as a member. Further, that the plaintiff 


failed to pay the assessment for August, 1932, and those to and including January, 
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1933, and thereafter attempted to become reinstated by paying the financial sec- 
retary of his local Camp the installments of assessments for the months of 
February, March and April, 1933, but he did not comply with the requirements 
of the Constitution, Laws and By-Laws of the Society, and no further install- 
ments were paid by or for the plaintiff; and the amount paid for these installments 
in the sum of Eight & 07/100 Dollars was refunded to and accepted by the 
plaintiff. 

Plaintiff set out to prove that he paid all the assessments of dues which 
he was obligated to pay under the Constitution, Laws and By-Laws of the Society 
and was in good standing in the Society when the Society cancelled his policy on 
or about the 30th of July, 1932, with intent to cheat and defraud the plaintiff of 
his rights as a member of the Society. 

Has he met this obligation by the testimony? 

Plaintiff introduced receipts from the Financial Secretary of his local Camp 
to show that he had paid his assessments for the months of July and August, 
1932. From these it would appear that plaintiff was in error in saying that defend- 
ant cancelled the contract of insurance on or about the 30th of July, 1932, and 
the defendant was in error in saying that the plaintiff was suspended for the 
nonpayment of the assessment for August, 1932. Plaintiff produced no other 
receipts showing payment of dues until those for February, March and April, 
1933. He testified that he never made any payments in person to any one except 
the Financial Secretary of his local Camp. He testified that he did not pay any 
assessments due the months of September, October, November and December, 
1932. That he was sick then; “It was done by the Secretary or some one of the 
family,” but the Secretary nor any member of the family testifies to this effect. 
He testifies that the local Lodge agreed to pay the premiums during that time. 
He testifies that from the time he took out his second certificate up to and includ- 
ing July 30, 1932, he paid the Financial Secretary of his local Lodge the sum of 
Two & 94/100 Dollars monthly; subsequent to July 30, 1932, he paid the Finan- 
cial Secretary the installments, “represented by the receipts previously introduced 
in evidence.” (Italics added.) It will be observed that no receipts for the pay- 
ment of dues for September, October, November and December, 1932, were intro- 
duced in evidence. 

On cross-examination plaintiff testified: 

“Q. You paid up this monthly installment that way payable in August? A. 
Yes, Sir; as far as I know. 

“i, How about September? A. I can’t tell you except for the receipts. 

“Q. That’s all you can tell about it? A. Yes, sir. 

“Q. You haven't got a receipt for September? A. Might have. 

“Q. You have no receipt for October? A. Probably could get it. 

“Q. You don’t know if they have been paid? A. I know they were paid. 

“Q. Did you pay them? A. As far as I know I did. 7 

“QO. Not — about it? <A. No, Sir. 

“QO. Paid as far as you know? A. Yes, Sir, 

“QO. You paid no payment for November, 1932? A. None there. 

“Q. The last 1932 receipt you have is August 31? A. Yes, Sir. 

“Q. Then you have receipts for February, March and April, ‘1933? A. Yes, Sir. 

“0, Between those payments you never paid anything yourself? <A. I don’t 
recall. 

“QO. You can’t recall? A. At that time I was sick. How it was done I 
can’t tell you now. 

“Q. You don’t know anything about the payments at that time? A. No, Sir.” 

On further cross-examination relative to a letter written to Mr. John T. 
Yates, then the Sovereign Clerk of the Society, by the Secretary of the local 
Camp, the plaintiff said the letter was written at his request; it is as follows: 

“Bowman, S. C. 
“October 15, 1932. 
“Mr. John T. Yates, 
“Dear Sir: 

“I have been requested by Sov. D. R. Whetsell of Camp 139 at Bowman that 
he is unaible (?) to pay his W.O.W. dues and he wants to know what you 
would let him have on his policy he is 60 yr. of aig & and from my personal 
knowledge he havent ben aible to do any work for a yr. and have undergone a 
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serious operation for adhesions & apendicitis & he is not phisicaly aible to do a 
thing for a lively hood, and the Camp have helped him on this far, now I would 


appreciate a reply from you to lighten the burden on all parties concerned. 
“Dp ae c . - 
Please let me here from you in the near future. 


“Yours truly, Q. J. Thompson, 
“Camp 139, 
“Bowman, S. C.” 


That is the evidence which the plaintiff introduced to show that he has paid 
all the installments of assessments imposed upon him by the Constitution, Laws 
and By-Laws of the Society. 

As against this evidence, the defendant introduced in evidence the letter 
written to Mr. Yates at the request of the plaintiff, and the evidence of Mr. 
John T. Yates, who testified that he received from plaintiff the following letter, 
fi. 269-270: 

“Bowman, S. C. 
“June 13, 1933. 
“Mr. John T. Yates. 
“Dear Sir: 

“I am sorry but I just cannot pay my W.O.W. premiums. I wish you would 
help me if you can. and oblige. 

“D. R. Whetsell 


“Bowman, S. C.” 


Mr. Yates further testified that it was not here, as alleged in the complaint, 
that the Society cancelled his certificate. Mr. Yates further explains that there 
was no such fund as that which plaintiff alleges in his complaint was held in 
reserve and in which he was entitled to a proportionate share, amounting to 
Two Hundred and Seventy-Six & 04/100 Dollars. He further testified as fol- 
lows: 

On May 2, 1933, I received from Q. J. Thompson, then Financial Secretary 
of Local Camp No, 139 of the defendant, located at Bowman, S. C., a remittance 
of $5.38 to pay the February and March, 1933, installments for David R. Whet- 
scll: and held the same until I had received the information that he had not 
paid the installments for the months of August, 1932, to January, 1933, inclusive. 
On May 23, 1933, I received a remittance from the Financial Secretary, Q. J. 
Thompson, which included a remittance of $2.69 to pay the April, 1933, install- 
ments on this beneficiary certificate; but upon receiving a report from our 
Field Auditor which showed that David R. Whetsell had not paid the monthly 
installments from August, 1932 to January, 1933, inclusive, I refused to retain 
the remittances which had been made to pay the February, March and April, 
1933, installments for David R. Whetsell and returned the same to him by 
means of our refunding check No. B-22483 in the sum of $8.07. 

“Said refunding check was received and accepted by David R. Whetsell, 
endorsed and presented for payment by him and paid by the defendant.” 

[4] An analysis of this evidence can lead to but one conclusion, and that is 
that plaintiff failed to pay the installments of assessments and dues when they 
fell due, and ipso facto became suspended from membership in the Society. 

[5] The plaintiff alleges in his complaint that his contract of insurance was 
cancelled on or about July 30, 1932; there is not a word of testimony to support 
the allegation; the Sovereign Secretary testifies that it is not true. The defend- 
ant alleges that the plaintiff failed to pay his installment of assessment for the 
month of August, 1932, and by operation of the provisions of the Constitution, 
Laws and By-Laws of the Society, he became suspended. On the trial, plaintiff 
produced a receipt for the assessment of August, 1932; who paid it, to whom 
and when it was paid, does not clearly appear, it would seem that it was never 
received by the Sovereign Camp. Be that as it may, there can be no doubt 
that the plaintiff failed to pay the assessments for September, October, Novem- 
ber and December, 1932, and January, 1933; he was suspended. It does not 
appear that he ever made application for reinstatement. The payments for 
February, March and April, 1933, were plainly an effort to ignore the effect of 
his failure to pay the installments for September, October, November, and 
December, 1932, and January, 1933. The fact that they were retained until the 
report of the Field Auditor was received is justified by the Constitution, Laws 
and By-Laws of the Society, which provide that such action shall not be taken 
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o1 held to be waiver by the Society. Moreover, waiver has not been pleaded or 
relied on by plaintiff. Plaintiff has accepted the refund of the premiums paid 
for the months of February, March and April, 1933, and is not in position to 
claim waiver. Indeed, waiver is not pleaded, nor is it urged in the case. 

We think the motion for directed verdict made by defendant should have 
been granted as a matter of law. 

It would seem that the issue made by the Fifth Question of the brief is 
academic. However, we may say that we think the motion for new trial should 
have been granted. The Court had eliminated the issue of punitive damages. The 
Court also instructed the jury what constituted the elements of damages they 
might consider, viz., the premiums paid by the plaintiff. There is no proof of 
the amount thus paid, but if the amount be reached by a calculation of the 
amount paid from 1920 to 1932, it will fall far short of the amount included. 
There is not a particle of testimony to show that there was a reserve fund of 
which plaintiff’s proportionate share was $276.04. The defendant’s uncon- 
tradicted evidence shows that no such fund existed. Therefore, that sum could 
not be included in the verdict for $999. 

His Honor also charged: “You must determine from the evidence, if any 
there be, (Italics added) how long the insured would at his age be expected to 
live. That is what is known as life expectancy.” 

There is no evidence to show the life expectancy of the plaintiff. The 
Mortuary Table established by Section 735, Vol. 1, Code 1932, for the purpose of 
fixing the life expectancy of a litigant in Court, was not introduced in evidence, 
nor was any other evidence of like character introduced. 

“In addition, you must take into consideration any evidence, if any there be, 
(Italics added) that the plaintiff is now in, such physical condition that he could 
not procure additional or other insurance.’ 

The complaint does not allege that « aintiff is in such physical condition as 
to preclude him from getting additional or other insurance ; nor is there any 
evidence that he has applied for and failed to get other insurance. Therefore, 
that matter could not be an element in the making up of the amount found by 
the iury for actual damages; there was no evidence upon which they could 
predicate such element of damages. 

His Honor further charged: “However, the amount to which the plaintiff 
would be entitled to recover, if any, could not be equal to the amount of the 
lapsed or cancelled policy. In other words, the amount of that policy would be 
the amount that would be paid upon his death. He could not recover damages 
equal to the amount of the lapsed or cancelled policy.” 

[6-8] The amount of the lapsed policy is $1,000; the verdict is for $999, It 
is patent that there is no evidence of actual damages upon which the jury could 
have based such a verdict. The inference is inevitable that the jury ignored 
the instructions of the Court, or else capriciously fixed the verdict at an 
infinitesimal amount under the face amount of the policy. If that verdict is 
allowed to stand it is in effect to ridicule the dignity and seriousness of Court 
proceedings. We are mindful of the rule that it is within the discretion of the 
Court to grant a new trial. But we are also aware of the rule that when such 
refusal amounts to a judicial abuse of discretion, this Court may rectify the 
error. We think His Honor, the presiding Judge, erred in refusing to grant 
the motion for new trial. 

The plaintiff appeals from the order of the trial Judge which grants the 
motion for directed verdict insofar as it relates to punitive damages. 

As we understand the argument of plaintiff’s counsel, they take the position 
that the complaint charges that the actions of the defendant were done for the 
purpose of cheating and defrauding the plaintiff out of the premiums paid b¥ 
him and his proportionate share of the funds apportioned to him under the 
terms of said contract, and did so cheat and defraud him; and that inasmuch 
as defendant did not specifically deny such allegations, they are to be taken 
as true. 

[9, 10] We know of no rule of pleading which requires that a defendant 
must say in specific language “I deny” this and that allegation of the complaint. 
Ii the answer is couched in such plain and unambiguous language and states 
facts which inform the plaintiff of the issues he is called upon to meet on the 
trial of the case, nothing more is demanded of him. Plaintiff’s complaint 
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charges that defendant wrongfully cancelled plaintiff’s certificate of insurance; 
defendant replies and says “your certificate provides that you accept it subject 
to the provisions and by-laws of the Constitution of the Society, one of which 
is that if you fail to pay the monthly installments of assessments when they 
fall due and payable, you will stand suspended from membership in the Society; 
that you did fail to pay such assessments and by operation of the Constitution, 
Laws and By-Laws of the Society, you became suspended.” 

Here is a complete and competent denial of the allegation that defendant 
illegally suspended plaintiff with intent to cheat and defraud him, or that it 
cancelled his policy at all. 

We think plaintiff’s contention is without merit; and we concur with His 
Honor, the trial Judge, when he said: “I fail to see any fraud in this case.” 

The judgment of the Circuit Court is reversed, and the case is remanded 
to that Court with direction to enter judgment for the defendant under Rule 27 
ot this Court. 

Stabler, C. J., Baker and Fishburne, JJ., and G. B. Greene, A. A. J., concur. 

Carter, J., did not participate on account of illness. 


SOVEREIGN CAMP, W. O. W., v. THACKER. No. 3334. 
Court of Civil Appeals of Texas. Beaumont. June 24, 1938. 
Rehearing Denied July 6, 1938. 
118 Southwestern Reporter (2d) 1086. 
WAIVER. 

Under provision of constitution and laws of fraternal benefit association 
that certificate should be void for nonpayment of premiums, that payment of 
delinquent assessments by member would be retained without waiver of right 
to avoid certificate until actual notice to association that member was in good 
health at time of payment, and that payment of delinquent assessment by 
member not in good health would avoid policy, and under provision of certificate 
that no officer of local camp of association could waive conditions of certificate 
or constitution and laws, acceptance of delinquent assessment by financial 
secretary of local camp of association when member was not in good health 
and receipt of such payment and retention thereof by home office until after 
death of member without actual notice of condition of health of member at 
time of payment did not waive right of association to forfeit certificate for 
nonpayment of premium. Vernon’s Ann.Civ.St. art. 4846. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Appeal from District Court, Nacogdoches County; C. E. Brazil, Judge. 

Action on a beneficiary certificate by Mrs. Fannie Flora Thacker against 
Sovereign Camp, Woodmen of the World. Judgment for plaintiff, and defend- 
ant appeals. 

Reversed and rendered. 

Seale & Thompson, of Nacogdoches, for appellant. 

Russell & Edwards, of Nacogdoches, for appellee. 

W. G. Reeves, Special Justice. 

On April 21, 1936, Appellant upon application duly made, issued to Jesse G. 
Thacker its beneficiary certificate of insurance in the sum of One Thousand 
($1000) Dollars naming his wife, Mrs. Fannie Flora Thatker, as beneficiary. 
On August 26, 1937, Appellee filed her suit in the District Court of Nacogdoches 
County, Texas, against Appellant, based upon said certificate; and on the 2nd 
day of November, 1937, the suit was tried to the Court and judgment rendered 
in favor of Appellee. Appellant gave notice of appeal and thereafter perfected 
same as required by law. 

Appellee alleged that on the 2lst day of April, 1936, she was the wife of 
Jesse G. Thacker to whom on said date the Appellant, in consideration of the 
payment of a certain sum of money and the further sum of Ninety Two (92c) 
Cents to be paid on or before the last day of each month thereafter through 
nis natural life, executed and delivered its policy of insurance whereby it 
insured Jesse G. Thacker for the sum of One Thousand ($1000) Dollars for the 
benefit of Appellee, and that up to the time of his death on March 16, 1937, all 
premiums accrued and due upon said policy were duly paid, and that insured 
had in all respects complied with the conditions and provisions of said policy. 

The Appellant denied such allegations, and plead that the deceased had 
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automatically become suspended and had allowed his certificate to lapse and 
to become null and void under the terms of the certificate, the constitution, 
Laws and By-Laws of the Association, by reason of his non-payment of the 
regular installment premium for February, 1937, before the expiration of the 
last day of said month; and that he had not been legally re-instated under the 
terms of the certificate, the Constitution, Laws and By-Laws of the Association, 
and that Appellant was not liable for any amount; and in the alternative further 
pleaded that because of a mis-statement by insured in his application as to his 
age, it could not under any condition under its Constitution, Laws and By-Laws 
be liable for more than $760.33. 

In reply to Appellant’s answer Appellee plead a waiver of forfeiture for 
non-payment of premium dues or assessment for the month of February, 1937, by 
Appellant’s accepting payment of same unconditionally after the expiration of the 
month in which same should have been paid under the terms of the certificate, 
the Constitution, Laws and By-Laws of the Association. That T. J. Tillery, 
who was the Financial Secretary of Local Camp No. 2256, Shady Grove, Texas, 
accepted said delinquent installment as the Agent for the Appellant with full 
knowledge and notice of the condition of the health of the insured on the 8th 
day of March, 1927, knowing that said installment for February was then delin- 
quent; that he had mailed same to the home office of the Association at Omaha, 
Nebraska; and that Appellant with full knowledge of the delinquent payment and 
notice of the health of insured had retained said payment until on or about July 
1, 1937, which _ after the date of the death of insured and after proof of loss 
had been made bv Appellee; and that by reason of all such actions and conduct 
of Appellant and its agents it had waived its Constitution, Laws and By-Laws 
and was estopped to deny that it was not liable under the certificate. 

Appellant answering Appellee’s supplemental petition denied the allegations 
and specially plead that if T. T. Tillery, Financial Secretary of Shady Grove 
Camp 2256, Woodmen of the World, accepted the delinquent February 1937 monthly 
installment alleged to have been paid by Jesse G. Thacker that the acceptance of 
same after delinquency, would not be binding upon Appellant, and that by the 
acceptance of said past due assessment said T. J. Tillery did not and could not 
under the Constitution, Laws and By-Laws of Appellant then in force waive the 
provisions of said laws relative to the reinstatement of members who had become 
suspended: and that the said insured by not paying the February assessment of 
1937 before same was delinquent became suspended and his certificate null and 
void and of no effect; and further plead Sections 82(a) and (b), Subdivision 
(zg) of Section 109, Section 64, Section 65, and Section 66(a) and (b), of the 
Constitution, Laws and By-Laws of the Association, to all of which reference is 
hereinafter made. 

On March 30, 1926, the insured executed a written application for a beneficiary 
certificate of membership to the Sovereign Camp, Woodmen of the World, same 
being made to the local camp located at Shady Grove, Texas. The application 
was signed by him, and, among other things, provided as follows: 

“IT hereby consent and agree that this application, including the foregoing 
answers made by me under the headings ‘Personal History’ and ‘Family History’, 
and all the provisions of the Constitution, Laws and By-Laws of the Association, 
now in force or that may hereafter be adopted, shall constitute the basis for 
and form a part of any beneficiary certificate that may be issued to me by the 
Sovereign Camp of the Woodmen of the World, whether printed or referred to 
therein or not.” 

“I agree to make all payments for which I may become liable, as required 
by said beneficiary certificate and by the Constitution, Laws and By-Laws of 
the Association,.as now in force or which may be hereafter adopted, and at the 
time and in such manner and amount as may be provided by said beneficiary 
certificate and by said Constitution, Laws and By-Laws, and if I do not make 
said payments at the time and for the amount required and provided in said bene- 
ficiary certificate and in the Constitution, Laws and By-Laws of the Association, 
the certificate issued upon this application shall be null and void, and all payments 

made by me thereon shall be retained by the Association ; 

The beneficiary certificate issued to the insured contained, among other pro- 
visions, the following: 

“Important—No Camp or officer thereof, nor any officer, employee or agent 
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of the Sovereign Camp has authority to waive any of the conditions of this 
beneficiary certificate or of the Constitution, Laws and By-Laws of this Asso- 
ciation.” 

“The Sovereign Camp of the Woodmen of the World, a fraternal bene- 
ficiary association incorporated under the laws of the State of Nebraska, and 
referred to herein as the Association, for and in consideration of the warranties 
contained in the application of Jesse G. Thacker for membership in the Association, 
and in further consideration of the payment to the Association of the sum of $.31 
for the remainder of the month in which this certificate is dated by the Secretary 
of the Association, and the payment to it of $.92 on or before the last day of 
each month thereafter, issues this certificate of membership to him, as member, 
and agrees that The Association Will Pay upon satisfactory proof of the death 
of the member, while this certificate is in force, the sum of One Thousand 
dollars ($1000.00) to Fannie Flora Thacker, the beneficiary or beneficiaries herein, 
related to the member as wife,” 

“This certificate is issued and accepted with the express agreement that 
the provisions and benefits contained on this and the three succeeding pages 
hereof, and in any authenticated riders attached hereto, form a part of this 
contract as fully as if recited over the signatures hereto affixed. 

“In witness whereof, The Sovereign Camp of the Woodmen of the World at 
Omaha, Nebraska, has caused this certificate to be signed by its President and 
Secretary this 2lst day of April, 1936. 

“De E. Bradshaw, President. 
“M. Berghahn, 
“(Inspected and countersigned ) 
“Attest: F. Sates, Secretary. 

“IT have read the above certificate and accept the same, and warrant that I 
am now in good health and have not been sick or injured since the date of my 
application. 

“This, the 14th day of April, 1936. 


“Jesse G. Thacker. 

“( Member ) 
“Witness: T. J. Tillery, Financial Secretary. 

“Conditions 

“First. This certificate is issued in consideration of the representations, 
warranties, and agreements made by the person named herein in his application 
to become a member, in the form and as passed upon and accepted by the Medical 
Director, and in consideration of the payment made when introduced in prescribed 
form; also his agreement to make all the payments that may be required of 
him during the time he shall remain a member of this Association. 

“Second. If the admission fees, dues and rates required of the person 
named in this certificate are not paid to the Financial Secretary of his Camp 
as required by the Constitution, Laws and By-Laws of this Association, the 
certificate shall be null and void.” 


“Sixth. The payment of the monthly rate fixed for this certificate during 
the continuance of this certificate, including payment for the month in which the 
death of the member occurs, shall be in full of all regular payments required 
hereunder. : 

“This certificate is issued and accepted subject to all the conditions set 
forth herein and on the first, third and fourth pages hereof, and the provisions 
of the Constitution, Laws and By-Laws of the Association. * * * If the pay- 
ments required by the Constitution, Laws and By-Laws of the Association are 
not paid by the member, this certificate shall be null and void. Should this 
certificate become void for any cause, acceptance of any payment from or 
for the member, or other act by any Camp officer or member of the Association 
thereafter, shall not operate as an estoppel or, as a waiver of the terms of this 
contract.” 


By stipulation, attorneys for Appellant and Appellee agreed that the following 
Sections of the Constitution, Laws and By-Laws of the Appellant Association 
introduced in the record were a part of the Constitution, Laws and By-Laws as 
amended in July, 1935, effective September 1, 1935, and were in effect at the 
time Jesse G. Thacker was admitted to membership and at the time of his 
alleged suspension on the last day of February, 1937. 
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Section 57 of said Constitution, Laws and By-Laws of Appellant provides, 
among other things, as follows: 

_“Second. If the admission fees, dues and Sovereign Camp fund assessments 
levied against the person named in the certificate are not paid to the Financial 
Secretary of his Camp as required by the Constitution and Laws of this Associa- 
tion. the certificate shall be null and void, and all moneys paid on account ot 
such membership shall be retained by the Association as the liquidated propor- 
tionate part of the cost of doing business and the cost of the protection furnished 
on the life of said member from the delivery of his certificate to the date of his 
suspension.” 

Section 63 of said Constitution, Laws and By-Laws of Appellant Association 
provides: 

“Sec. 63. (a) In order to accumulate and maintain funds for the payment of 
the benefits stipulated in the beneficiary certificates held by the members of this 
Association, as and when such benefits accrue, to maintain the reserves thereon 
and to provide for the payment of the expenses of the Association, every member 
of this Association shall pay to the Financial Secretary of his Camp one annual 
assessment in advance each year, or one monthly installment of assessment each 
month, as required by these laws or by the provisions of his beneficiary cer- 
tificate, which shall be credited to and known as the Sovereign Camp fund; and 
he shall also pay such Camp dues as may be required by the by-laws of his Camp. 

“(b) If he fails to make any such payment on or before the last day of 
the month he shall thereby become suspended, his beneficiary certificate shall be 
void, the contract between such person and the Association shall thereby com- 
pletely terminate, and all moneys paid on account of such membership shall be 
retained by the Association as his liquidated proportionate part of the cost of 
doing business and the cost of the protection furnished on the life of said 
member from the delivery of his certificate to the date of his suspension; 
except as otherwise provided in his certificate or in Sections 77 and 79. 

“(c) Such person, if in good health, may thereafter make a new contract 
with the Association, upon the same terms and conditions, by complying strictly 
with the provisions of these laws.” 

Section 65 of such Constitution, Laws and By-Laws provides as follows: 

“Sec. 65. Any person who has become suspended because of the non-payment 
of any installment of assessment, if in good health, may within three calendar 
months from the date of his suspension again become a member of the Association 
by the payment of the current installment of assessment and all installments of 
assessments which should have been paid to maintain him as a member. When- 
ever installments of assessments are paid by or for a person who has become 
suspended for the purpose of again making him a member, such payment shall 
be held to warrant that he is at the time of making such payment in good health, 
and to warrant that he will remain in good health for thirty days after such 
attempt te again become a member, and to contract that such installments when 
so paid after he has become suspended for non-payment of assessments shall be 
received and retained without waiving any of the provisions of this section or 
of these laws until such time as the Secretary of the Association shall have 
received actual, not constructive or imputed, knowledge that the person was not 
in fact in good health when he attempted to again become a member. Provided, 
that the receipt and the retention of payment of such installments of assess- 
ments in case such person is not in good health shall not make such person a 
member or entitle him or his beneficiary or beneficiaries to any rights whatever.” 

Section 66 of such Constitution, Laws and By-Laws provides as follows: 

“Sec. 66. (a) The retention by the Association of any installment of assess- 
ment paid by or for any person after he has become suspended in order to again 
make him a member, shall not constitute a waiver of any of the provisions of 
this Constitution, Laws and By-Laws, or an estoppel upon the Association. 

“(b) Any attempt by a suspended person to again become a member shall not 
be effective for that purpose unless such person be in fact in good health at the 
time and continue in good health for thirty days thereafter, and the payment 
of any unpaid installment of assessment shall be a warranty that such person is 
at the time in good health and that if the warranty is not true the certificate 
shall be null and void.” 

Section 82 of such Constitution, Laws and By-Laws provides as follows: 
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“Sec. 82. (a) No officer, employee or agent of the Sovereign Camp, or of 
any Camp, has the power, right or authority to waive any of the conditions upon 
which beneficiary certificates are issued, or to change, vary or waive any of the 
provisions of this Constitution or these Laws, nor shall any custom on the part 
of any Camp or any number of Camps—with or without the knowledge of any 
officer of the Association—have the effect of so changing, modifying, waiving 
or foregoing such laws or requirements. Each and every beneficiary certificate 
is issued only upon the conditions stated in and subject to the Constitution and 
Laws, then in force or thereafter enacted, nor shall the knowledge or act of 
any officer or employee of this Association constitute a waiver of the provisions 
of these laws by the Association or an estoppel of this Association. 

“(b) The Constitution and Laws of the Association now in force, or which 
may hereafter be enacted, the application and beneficiary certificate of membership 
shall constitute the contract between this Association and the member.” 

Section 109 (g) of the Constitution, Laws and By-Laws of Appellant Asso- 
ciation provides: 

“The Financial Secretary shall not by acts, representations or waivers, nor 
shall the Camp by vote or otherwise, or any of its officers, have any power or 
authority to waive any of the provisions of the Constitution, Laws and By-Laws 
of this Association nor to bind the Sovereign Camp by any such acts.” 

The local Financial Secretary’s official receipt dated March 8, 1937, was 
introduced in evidence, and provided as follows: 


“Sovereign Camp Financial Secretary’s 
Woodmen of the World Official Receipt 

; Date March 8, 1937 No. 123 
Received of T. G. Thacker 


For Sov. Camp Fund Annual Ass’t from to —— 
Or Sov. Camp Fund Monthly Installment No. 2 92 
Monthly Camp Dues, Feb. 15 
Specials 


Dollars Cents 


——— 


Total 1.07 


T. J. Tillery, Financial Secretary 
Shady Grove Camp No. 2256, State Texas. 
“If any part of the above amount is paid for the purpose of again becoming 
a member after the membership of the person named above had been terminated 
by suspension, it is received upon the condition and agreement that said sum so 
paid on account of said person shall not restore him to membership except as 
provided by the Constitution, Laws and By-Laws of the Sovereign Camp of 
the Woodmen of the World, nor unless said person has complied with the 
provisions of said Constitution, Laws and By-Laws with respect to again becoming 
a member.” 
At the request of Appellant the trial court filed its findings of fact and 
conclusions of law. The pertinent facts as found by the Court were as follows: 
That on or about April 21, 1936, the Appellant issued to Jesse G. Thacker its 
certiicate of insurance in the sum of $1000 payable to his wife, Appellee herein; 
that on or about the 16th day of March, 1937, the insured died; that ap to the 
time of his death all premiums had been regularly paid, except the regular 
February 1937 monthly installment which was due on or before the last day of 
Februarv, 1937; that said February installment was paid to T. J. Tillery on 
March 8, 1937; that T.-J. Tillery was the Financial Secretary of Local Camp 
No. 2256, Shady Grove, Texas, and of which Camp Jesse G. Thacker was a 
member: that T. J. Tillery accepted the February 1937 delinquent monthly premium 
from Jesse G. Thacker’s wife on the 8th day of March, A. D. 1937, with actual 
knowledge of the condition of the health of Jesse G. Thacker; that after T. J. 
Tillery accepted the February 1937 delinquent premium he mailed same to the 
home office of the Appellant at Omaha, Nebraska, and it was there received on 
the 16th day of March, 1937; that on the 5th day of March, 1937 T. J. Tillery 
reported to the home office of the Appellant that Jesse G. Thacker was delin- 
quent in the payment of his February 1937 premium, which report was received 
at the home office of Appellant prior to March 16, 1937; that the February 1937 
delinquent premium was received and accepted at the homé office of Appellant 
on the 16th day of March 1937, and retained there until the Ist day of July, 
1937; that after Appellant at its home office had received due proof of the death 
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of Jesse G. Thacker, and demand of payment of the death claim on the cer- 
tificate of insurance, the Appellant then and at which time, July 1, 1937, refused 
payment of the death claim and returned ninety two (92c) cents by its Check 
to Appellee, claiming and saying at that time that the said Jesse G. Thacker was 
not a member in good standing and in good health at the time of his death; the 
check was not cashed by Appellee; that at the time and date the February 1937 
delinquent payment was paid to T. J. Tillery by Mrs. Thacker it was paid at the 
Hospital where Mr. Thacker was sick and while Mr. Tillery was standing .in the 
room where Mr. Thacker was then on the bed and at the very time and place, 
Mr. Tillery said “that will be alright”; that $350 was reasonable attorney’s 
fee for representing Appellee; that the provisions of the Appellant’s Constitution, 
Laws and By-Laws as pleaded and offered in evidence are true. 
The conclusions of law as found by the trial court were as follows: 
“Conclusions of Law 

“The court finds as a matter of law, based on the above facts, actions and 
conducts of the defendant and its agents, that it waived the provisions of its 
constitution, laws and by-laws in accepting and retaining the February, 1937 
delinquent premium payment, and that it was estopped to deny liability in 
accordance with its certificate of insurance issued to Jesse G. Thacker. 

“The court further finds as a matter of law, under the facts and pleadings 
of the plaintiff, that plaintiff is entitled to recover of and from the defendant, 
the sum of $325.00, as a reasonable attorney’s fee, together with twelve per 
cent of the amount of the insurance as a penalty.” 

It is undisputed that, at the time the February 1937 delinquent payment 
was made on March 8, 1937, by Appellee in an effort to reinstate the insured, 
Mr. Thacker was then in the hospital suffering with an illness from which he 
died eight days later. There is no evidence disclosed by the Record in this 
case that the Association had any actual knowledge that insured was ill at the 
time payment of the delinquent installment was made to T. J. Tillery, the 
Financial Secretary of Shady Grove Camp, of which the deceased was a mem- 
ber; nor that the Association had any actual knowledge of insured’s illness 
when the installment was received by it at its office on March 16, 1937. The 
Association on March 16th had received the reports made on March 5th and 
March 10th by T. J. Tillery, Financial Secretary of the local Camp at Shady 
Grove, Texas, showing that Mr. Thacker was suspended. 


On March 29, 1937, when the home office was notified of the death of the 
insured, there is no evidence that it then knew the insured was ill when the 
delinquent payment was made. It forwarded forms for proof of death which 
were received by the Association from Appellee on May 13, 1937, which, so far 
as the Record shows, conveyed to the Association its first actual knowledge 
that the insured was ill and in the hospital and attended by a physician on 
March 8, 1937, the date on which the February delinquent payment was made 
to T. J. Tillery, Financial Secretary of the local Camp at Shady Grove, Texas, 
and which illness continued until the death of the insured eight days later. On 
completing the investigation, the claim department of the association on July 
lst, 1937, rejected the claim, denied liability and sent check to Appellee for the 
February installment of 92c. 

It being stipulated by the parties to this suit that Appellant “is a fraternal 
benefit society, with a lodge system, as ritualistic form of work, and a repre- 
sentative form of government without capital stock and transacting its business 
without profit and for the sole benefit of its members and their beneficiaries”, 
Article 4846 of Vernon’s Revised Civil Statutes of 1925 is applicable and pro- 
vides, among other things, that “the Constitution and laws of the society may 
provide that no subordinate body nor any of its subordinate officers or members 
shall have the power or authority to waive any provision of the laws and 
Constitution of the society, and the same shall be binding on the society and 
each and every member thereof and on all beneficiaries of members.” 

The beneficiary certificate issued to insured provided, among other things, 
that same was issued and accepted subject to all the conditions thereof and 
subject to the provisions of the Constitution, Laws and By-Laws of the Asso- 
ciation, and further provided that the certificate, the articles of incorporation, 
the Constitution, Laws and By-Laws of the Association should constitute the 
agreement between the Association and the member. 
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The insured automatically became suspended and the certificate void by 
virtue of his not paying the February 1937 installment or assessment within 
the time as provided in the certificate, Constitution, Laws and By-Laws of the 
Association; but if in good healih the suspended member had the right to and 
could have within three months from the date of his suspension again become 
a member of the Association under the conditions set forth in Section 65, of 
the Constitution and By-Laws of the Association, above quoted. _ 

The case of Sovereign Camp, Woodmen of the World v. Moraida, reported 
in 113 S$.W.2d 177, decided by the Commission of Appeals February 16, 1938, 
and which opinion was adopted by the Supreme Court, was one in which the 
sole question of law involved was the same as here involved, and the facts 
are very similar to the facts in this case and were even more favorable to the 
insured than the facts in the instant case. We believe the holding of the 
Supreme Court in the Moraida Case should control the Court in rendering its 
opinion in this case. 

In the Moraida Case the Financial Secretary of the local Camp had been 
receiving the payments from the insured not before the last day of the month 
in which they were due, but during the next month after their accrual. This 
had continued for 18 payments, including the December payment of 1932 which 
was received by Gonzales, the Financial Secretary of the local camp, on January 
7, 1933, and the January payment of 1933 which was received by the Financial 
Secretary of the local Camp on February 4, 1933. Moraida, the insured, became 
il! about December 25, 1932, which illness continued until the date of his death 
on February 16, 1933. These assessments were paid to Gonzales, the Financial 
Secretary of the local Camp, who knew of the insured’s illness when he accepted 
the past due payments in January and February and told Moraida he would 
be in good standing if he paid his assessments before he (Gonzales) sent his 
report to the Association. In the case now before the Court the insured had 
not at any other time been delinquent in his payment. In the Moraida Case 
the Court of Civil Appeals, 85 S.W.2d 364, set out in its opinion the provisions 
of the Constitution, Laws and By-Laws of the Association, hereinabove set out 
by us. The Commission of Appeals in its opinion referred specifically to 
Sections 109, 66, and 65 of the Constitution, Laws and By-Laws of the asso- 
ciation, as being particularly pertinent to a decision of the Moraida Case, and 
for the sake of economy in sp: ce we will not again quote these Sections. 

Mrs. Moraida contended that since the Financial Secretary of the Local 
Camp received and sent the installments of local dues for the months of 
December and January to the Association, which received and retained same 
without protest until it received information of Moraida’s death, that the 
Association thereby waived and became estopped to urge as a defense against 
liability the provisions of the Constitution, Laws and By-Laws of the Associa- 
tion, hereinbefore set out; and further, that the practice and custom of the 
local camp in so receiving and forwarding to the Association the past due 
payments led the insured to believe that prompt payment according to the 
provisions adopted by the Association would not be required, and that such 
practice and custom amounted to the making of a new contract between the 
parties. The Court of Civil Appeals in affirming the judgment of the trial court 
in effect so held. In the case now before the Court, so far as the Record dis- 
closes, the insured had never before become delinquent in making his pay- 
ments, and no such custom is shown as in the Moraida Case. 


The Commission of Appeals in discussing the judgment of the Court of 
Civil Appeals in the Moraida Case said (page 180), “the principal ground for 
[the holding of the Court of Civil Appeals] is to the effect that knowledve of the 
financial secretary of the local camp acquired while engaged in the discharge 
of his official duties as collector for the camp is as a matter of law imputed 
to the association.” The Commission of Appeals further said: “The holding 
is in Our opinion erroneous, in that its effect is to nullify the provisions of 
the constitution, laws, and by-laws of the association obviously adopted by the 
association and agreed to by its membership for the purpose of guarding against 
such claims as that asserted in the present case. One of the specific purposes 
for which they were adopted is to prevent the restoring to membership of a 
suspended person in ill health when such fact is unknown to the association, 
and to prevent reinstating him in a manner prohibited by the laws of the 
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association governing membership and its ce Finally, the effect of the 


holding is to nullify and render of no avail the power conferred by the Legis- 
lature by article 4846 authorizing the association to provide that neither the 
subordinate body nor any of its subordinate officers or member shall have the 
power to waive any of the provisions of its laws, and authorizing it to specifically 
require that such provisions ‘shall be binding on the society and each and 
every member thereof and on all beneficiaries or members.’ The Legislature 
was not without power to grant to fraternal benefit societies the authority 
conferred by article 4846, and the exercise of such power cannot lawfully be 


thwarted by judicial decree in the light of the facts herein, stipulated by the 
parties. Sovereign Camp, Woodmen of the World v. Cameron, Tex.Civ.App., 
41 S.W.2d 283, writ refused. Clearly neither the financial secretary of the local 
camp nor the camp itself could by their knowledge or acts do that which both 
were without power to do and which the deceased member had agreed they 
were without power to do.” 


Modern Woodmen of America v. Harper, 127 Tex. 489, 94 S.W.2d 156, and 
Sovereign Camp, Woodmen of the World vy, Sunday, Tex.Civ.App., 103 §.W.2d 


484, the opinion in the latter case being based on the authority of the former, 
are readily distinguishable from the instant case on the facts. Sovereige Camp, 
Woodmen of the World v. Sunday was decided by the Court of Civil Appeals 
and a writ of error refused. The proof on that case showed that for twenty 
months before his death Sunday was not in good health, yet on twelve different 
occasions during that period he had made payment of his dues after an ipso 
facto forfeiture had taken place. During all that time the local clerk at 


Yoakum knew of the condition of his health and made the collections knowing 
that he was in poor health. In its opinion the Court said (page 487): “We find 
no proof that appellant knew, before the trial of this case, of the practice of 
the local secretary and members of the Yoakum Camp whereby payments due 
in one month, if made in the succeeding month before the report was sent off, 
were treated as having been duly made. * * * We agree with appellant that 


the facts of the present case prevent it being brought within the authority of 


the Bailey Case [Bailey v. Sovereign Camp, 116 Tex. 160, 286 S.W. 456, 288 
S.W. 115, 47 A.L.R. 876]. For there, the delinquent member had no absolute 
right to make payment of a past-due assessment, and the financial secretary 
ot the local camp had the right to refuse to accept such payment. Also at that 
time the authority of the financial secretary of the local camp had not been 
so reduced that he was incapacitated by his act as mere secretary to do any 
act to waive the good health warranty, or by his knowledge to impute knowl- 
edge to the Sovereign Camp. Indeed, the difference between the constitution, 
laws, and by-laws as they existed at the time the pemey Case was tried, and 
when the instant case arose, argues most strongly that the changes were made 
to get around the Bailey Case.” 

The Court further said in its opinion: “We concede that the knowledge of 
the local clerk under the facts of this case, and under the laws of the associa- 
tion, as to these forfeitures, was not imputed to the association. But it is 
perfectly clear that for all purposes connected with the trial of this cause, 
appellant’s representatives present in court during the trial of this cause in 
the district court were the alter ego of the association. The association through 
its representatives at the trial of this case learned the truth about the practice 
followed by the local clerk at Yoakum, and then, with actual knowledge of the 
facts about the practice of the local clerk in this case, and of his collection of 
these past-due assessments when deceased was in bad health, and having this 
actual knowledge, by then retaining the sums so collected, with the single 
exception of the payment made on the Sunday account on December 26, 1933, 
and having failed to tender back to appellee these past-due payments collected 
from Sunday while in bad health, after having received full knowledge of the 
facts on the trial, it then and there waived the forfeiture.” 

The facts upon which the opinions are based in the cases of Sovereign 
Camp, Woodmen of the World v. Cameron, Tex.Civ.App., 41 S.W.2d 283, and 
Sovereign Camp, Woodmen of the World v. Carroll, Tex.Com.App., 110 $.W.2d 
556, are almost identical with the facts in the instant case. We believe those 
decisions and the decisions in the Moraida Case, which quotes and relies upon 
them as authority, are controlling in this case. 
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The judgment of the trial court is reversed, set aside, and judgment is here 
rendered for Appellant. 


Combs, J., and I. W. Lawhon, Special C. J., concur. 
Walker, C. J., and O’Quinn, J., were disqualified. 


AMERICAN NAT. INS. CO. v. NICHOLSON. No. 12453. 
Court of Civil Appeals of Texas. Dallas. July 16, 1938. 
Judgment Reformed and Affirmed July 23, 1938. 
119 Southwestern Reporter (2d) 128, 
4. VALUE. 


In insured’s suit to recover value of life policies alleged to have been wrong- 
fully canceled by insurer, instruction on assessment of damages was erroneous 
in failing to require that aggregate of face of policies and amount of disability 
benefits be discounted to ascertain present value of the policies, which was all 
that insured was entitled to recover. 


(For other cases, see Insurance, Dec, Dig. § 237.) 


Appeal from Grayson County Court; Jake J. Loy, Judge. 


Suit by Nannie Noel Nicholson against the American National Insurance 
Company to recover the value of two policies of life insurance which the 


defendant was alleged to have wrongfully canceled. Judgment for plaintiff, and 
defendant appeals. 


Judgment reformed and, as so reformed, affirmed. 
Brame & Brame, of Sherman, for appellant. 
LOONEY, Justice, 


W. J. Durham, of Sherman, for appellee. 

Nannie Noel Nicholson sued the American National Insurance Company 
to recover the value of two policies of insurance issued by the company on the 
life of appellee in the aggregate of $205, also providing for the payment of $5 
weekly disahility benefits in case of illness or injury, alleged to have been 


wrongfully canceled by appellant in September 1934. The case was submitted 
to a jury and, as all issues of fact were found in favor of appellee, the court 


rendered judgment in her favor for $565 (the amount found by the jury), from 


which this appeal was taken. The questions hereafter discussed have been 
properly raised. 

Appellant insists that appellee’s cause of action was barred by limitation; 
the contention being that her original petition failed to toll the statute, in that 
the recovery was sought beyond the jurisdiction of the county court, and that 
when her third amended original petition was filed (November 12, 1936), alleg- 
ing a cause of action within the jurisdiction of the county court, the same was 
barred by the two years statute of limitation. 

Appellee alleged the wrongful cancellation of the two policies; that at the 
time of the cancellation, appellee was suffering from an incurable disease 
(epilepsy), by reason of which (although only 57 years of age) her life 
expectancy was reduced to five years; that the policies could have been main- 
tained by the payment of $18.20 per year premium, or $91 for the full period of 
her life expectancy; that because of her afflicted condition, appellee ‘was totally 
disabled and incapacitated to perform any and every kind of work, and will 
thus continue during the remainder of her life; that by reason of the facts 
appellant became obligated to pay $650 as disability benefits during the life 
expectancy of appellee, and at her death $205 as burial benefits; hence, when 
cancelled, the policies were worth to appellee $650 as disability benefits and $205 
burial benefits, less the sum of $91 premiums required to keep the policies 
alive, alleging her damage to be $764. In her third amended petition, filed 
November 12, 1936, appellee declared upon the identical cause of action as in her 
prior pleadings, but alleged in addition that appellant was obligated to pay $5 
per week disability benefits in case of illness or injury “for 26 weeks in each 
calendar year”. 

[1] We do not deem it necessary to decide the question of jurisdiction, 
because whether or not the contention of appellant is correct in this respect, 
the cause of action in each of the pleadings filed being identical, the statute, 
in our opinion, was tolled when the suit was originally instituted, however 
imperfectly the cause of action may have been alleged; and even though the 
third amended petition supplied a theretofore omitted averment, essential to 
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the jurisdiction of the county court; the filing of same, under our liberal rules 
in regard to amendments, was permissible to meet, by explicit allegations, the 
question of jurisdiction raised by appellant. In a similar situation, the Austin 
Court of Civil Appeals, in Leifeste v. Stokes, 45 S.W.2d 1006, through Chief 
Justice McClendon, said (page 1007): “The filing of the suit tolls the statute of 
limitations as to every cause of action asserted in the original petition. And 
this is true, no matter how imperfectly the cause of action is alleged, and even 
when the allegations are so defective that the petition is bad upon general 
demurrer. Scoby v. Sweatt, 28 Tex. 713; Killebrew v. Stockdale, 51 Tex. 529; 
Southern Surety Co. v. Sealy Ind. S. Dist. (Tex.Civ.App.) 10 S.W.2d 786 (error 
refused.) * * * Appellant contends that, since the amendment set up for the 
first time a cause of action over which the court had jurisdiction, limitation 
would run up to the date of its filing. The effect of this contention is that 
the amendment, by supplying the omitted value of the live stock as being within 
the jurisdiction of the court, set up a new and different cause of action from 
that theretofore alleged. We are unable to concur in this reasoning. There is 
no question as to the identity of causes of action before and after the amend- 
ment. The suit was upon the same debt, and the foreclosure was sought upon 
the same property. The cause of action was the same regardless of the value 
of the live stock. The amendment merely supplied an omitted element (value) 
which was essential to jurisdiction. It appears to be the uniform practice to 
allow such amendments. McKee vy. LeFors (Tex.Civ.App.) 253 S.W. 598; Jaco 
v. W. A. Nash Co. (Tex.Civ.App.) 269 S.W. 1089; Richardson v. Hardware Co. 
(Tex.Civ.App.) 33 S.W.2d 466.” This doctrine, in our opinion, rules the question 
of jurisdiction now under consideration. 

[2, 3] Appellant also insists that, in submitting the measure of damages, 
the court committed reversible error in failing to require the jury to find, 
whether or not, at the time of the alleged cancellation of the policies (in 
September 1934), appellee was an insurable risk. The cumulative effect af the 
undisputed testimony of the two physicians who examined and attended the 
insured in 1934 and in 1935, is that, at the time the policies were cancelled, 
appellee was permanently afflicted with epilepsy and growing gradually worse, 
hence we think the court was authorized to assume, as a matter of law, that 
appellee was not an insurable risk. Besides, in the absence of a request for 
specific instructions, we do not think appellant should be heard to complain 
of the failure of the court in the respect mentioned. 


[4] Appellant also insists that, the court erred in the instruction given to 
guide the jury in assessing damages, in failing to require that, the aggregate 
of the face of the policies and the amount of disability benefits found, be 
discounted, in order to ascertain the present value of the policies. Obviously, 
appellee was only entitled to recover the present value of the death and dis- 
ability benefits; that being true, we think the court erred in failing to instruct 
the jury to that effect. The defect in the court’s charge was not simply an 
omission, but being an omission of one of the essential elements of the 
applicable rule for measuring the damages,:the instruction as a whole, by reason 
of the omission, was rendered incorrect. See Illinois Bankers’, etc., Co. v. 
Payne, Tex.Civ.App., 62 S.W.2d 315, 317. 

So, we conclude that, the amount found by the jury ($565) should have 
been discounted at the rate of six per cent for the time of the (probable) life 
expectancy of the insured (five years); the amount of the discount being 
$169.50, and to that extent the judgment being excessive, should be reversed. 
However, if a remittitur is filed by appellee within ten days from the filing of 
the opinion herein, the judgment will be reformed and affirmed, otherwise the 
case will be reversed and remanded for further proceedings. 

After Remittitur. 


A remittitur of $169.50, in conformity to the order of the court heretofore 
made, having been filed, the judgment of the trial court is reformed, by reduc- 
ing the amount thereof $169.50, and as reformed, is in all respects affirmed. 
However, all costs incident to the appeal of the case will be taxed against the 
appellee. 

Reformed and affirmed. 
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LEE v. NEW YORK LIFE INS. CO. No. 5921. 
Supreme Court of Utah. Sept. 3, 1938. 
82 Pacitic Reporter (2d) 178. 
4. DISEASE OR INJURY. 

Under a double indemnity provision of a life policy for death caused solely 
by accidental means, where an accidental injury starts activity of a dormant 
disease and the disease contributes to insured’s death after having been so pre- 
cipitated by the accident, accident is the “sole cause of death” within policy and 
disease is not a direct or indirect cause of death nor a contributing cause. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. ACCIDENT. 

Where life policy provided for double indemnity for death caused solely 
by accidental means, question whether death of insured, who had been suffering 
from gall bladder trouble, and who had sustained a blow which ruptured the 
gall bladder, causing infection to spread and infect the appendix, which necessi- 
tated surgical operation and caused death, was solely caused by accident, was 
for jury.’ 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from District Court, Box Elder County, First District; Melvin C. 
Harris, Judge. 

Suit by Alice M. Lee against the New York Life Insurance Company to 
recover double indemnity for the accidental death of plaintiff’s husband whose 
life was insured by defendant. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Critchlow & Critchlow, of Salt Lake City, for appellant. 

J. Wesley Horsley, of Brigham, and Gardner, Latimer & Evans, of Salt 
Lake City, for respondent. 

FoLttanp, Chief Justice. 

Plaintiff is the widow of Eli F. Lee and beneficiary under a policy of insur- 
ance issued by defendant company on the life of Lee. Double indemnity was 
provided for death by accident independent of other causes. The company 
promptly paid the face of the policy but refused payment of the additional 
benefits on the ground that death was not caused solely by accidental means 
within the meaning of the policy. That is the only question before us. 

[1] The court submitted the cause to the jury with appropriate instructions. 
From a verdict and judgment for plaintiff, defendant appeals. All assigned 
errors go to the point that the court should have granted a nonsuit or directed 
a verdict for defendant, or, after verdict, granted a new trial. Our decision is 
that the court did not err in submitting the cause to the jury, and on a conflict 
of evidence the verdict cannot be overturned on appeal. 

The policy recites that double the amount of the policy will be paid upon 
receipt of due proof that the death of the insured resulted “directly and independ- 
ently of all other causes from bodily injury effected solely through external, 
violent and accidental causes, and that such death occurred within sixty days 
after sustaining such injury”. It further states that the double indemnity benefit 
will not apply if death resulted from “physical or mental infirmity; or directly 
or indirectly from illness or disease of any kind”. It is evident that if death 
of the insured resulted “directly and independently of all other causes from 
bodily injury effected solely through external, violent and accidental cause” 
then it could not have resulted from “physical or mental infirmity; or directly 
or indirectly from illness or disease of any kind”. 

Defendant contends that plaintiff’s evidence alone discloses that disease was an 
indirect or contributing cause of death. Plaintiff’s view is that on that subject 
there was evidence by plaintiff's witnesses to support the verdict. 

Lee, a teacher in the Brigham City schools, during vacation accompanied his 
wife in an automobile with supplies to a girls’ summer camp in Box Elder Canyon. 
A trailer, carrying the supplies, was attached to the auto. At the destination Lee 
unhooked the trailer and led it down the slope to the cabin. The slope and load 
accelerated the speed of the trailer so that he was pushed against the side of the 
cabin, the tongue of the trailer hitting him on the right side of the abdomen. He 
fell to the ground and for a minute or two could not get up. He felt weak and 


1 Browning v. Equitable Life Assur. Soc., Utah, 72 P.2d 1060; 80 P.2d 348. 
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nauseated. In about an hour he was well enough to walk around and shortly 
thereafter drove his car back home to Brigham City. At home he went to 
bed and called Dr. Pearce, who prescribed cold packs, gave opiates to relieve 
the pain, and instructed him to stay in bed. Dr. Pearce testified that Lee com- 
plained of pain over the right quadrant of the abdomen, and appeared to be in 
misery. The abdomen was tense. There was no bruise at that time. He kept 
the patient in bed most of the time for a week and with his stomach empty. At 
first there was a temperature of 101 degrees which gradually subsided to normal. 
After about a week, Lee could walk about and leave the house. About a month after 
the accident, Dr. Pearce made an examination finding a temperature of 100 
degrees. The abdomen was tender in the lower part in the region of the 
appendix. Blood count showed acute inflammation. There was also pain in the 
upper region of the abdomen. Dr. Pearce operated for appendicitis. He found 
and removed an infected appendix. He opened the abdomen further and found 
au enlarged and diseased gall bladder which he removed. The gall bladder was 
enlarged to ten times its normal size, containing pus and a stone the size of a 
hickory nut. The gall bladder had been ruptured at a previous time. The 
extent of rupture is not entirely clear. Dr. Pearce testified at the time of the 
trial that the rupture was “clear through” the gall bladder, while in his report 
to the defendant company he stated that the “external covering of the gall 
bladder and the muscular coat were ruptured down to the internal mucous layer. 
There seemed to be no opening in the mucous layer.” 

Lee’s condition was satisfactory for a few days, then turned worse and he 
was “out of his head.” He died August 24th. Dr. Pearce testified as to the facts 
found on diagnosis and from the operation and gave as his opinion that Lee 
died from the effect of the accidental blow to the abdomen on July 12th; that 
the blow ruptured the gall bladder; that the ruptured gall bladder brought about 
the infected condition of the appendix and made necessary the operation; that 
in his opinion the ruptured gall bladder was the sole cause of death. 

There was, therefore, evidence for the jury, unless we can say as a matter 
of law that death was not solely caused by accident where the blow disturbed 
a diseased condition, the gall bladder, which in turn infected the appendix and 
brought on death. 

[2, 3] It is not contended that the disease of the gall bladder was caused by 
the blow. There is evidence that Lee had been suffering from gall bladder 
trouble for some time prior to the accident. Giving plaintiff's evidence full 
credence, the blow ruptured the gall bladder, causing the infection to spread 
and infect the appendix and thereby made necessary the operation and caused 
death. Medical experts produced by defendant testified to the contrary, but for 
the purpose of determining whether the court should have granted defendant's 
motions for nonsuit, directed verdict, or new trial, we must consider the evidence 
most favorably to plaintiff’s case. The effect of the blow and the course of 
infection in the system, and its results, are matters upon which medical experts 
may advise the jury, and where experts disagree it is for the jury to decide. 

[4] The rule, as we believe it to be on the facts which the jury was justified 
in finding, is that where an accidental injury sets in motion or starts activity of 
a latent or dormant disease and such disease contributes to the death after 
having been so precipitated by the accident, the disease is not a direct or 
indirect cause of death, nor a contributing cause within the meaning of the 
terms of the policy, but the accident which started the mischief and precipitated 
the condition resulting in death is the sole cause of death. 

[5] It is quite apparent that if Dr. Pearce be believed, and the jury had a 
right to believe him, the diseased condition of the gall bladder was not actively 
progressing and it afforded no reason to believe that death might be imminent, 
but the blow from the accident caused the rupture of the gall bladder that in 
turn caused infection to spread and affect the appendix, which required an 
operation, with death resulting. Hence, if this chain of causation be true, the 
accident was the sole cause of death. Cases supporting this view are numerous. 
Equitable Life Assurance Society of the United States v. Gratiot, 45 Wyo. 1, 14 
P.2d 438, 82 A.L.R. 1397; Jones v. General Accident, Fire & Life Assur. Corp., 
118 Fla. 648, 159 So. 804; Continental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N.E. 
824; United States Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 115, 
15 A.L.R. 605; Druhl v. Equitable Life Assur. Soc., 56 N.D. 517, 218 N.W. 220, 
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60 A.L.R. 962; Kearney v. Washington Nat. Ins. Co., 184 Wash. 579, 52 P.2d 
903; Inter-Ocean Casualty Co. v. Wilkins, 96 Ind.App. 231, 182 N.E. 252; Moon v. 
Order of United Commercial Travelers of America, 96 Neb. 65, 146 N.W. 1037, 
52 L.R.A.,N.S., 1203, Ann.Cas.1916B, 222; Hill v. Great Northern Life Ins. Co., 
186 Wash. 167, 57 P.2d 405, 406. See, also, the list of cases cited in Silverstein 
vy. Metropolitan Life Ins. Co., 254 N.Y. 81, 171 N.E. 914; Williams v. General 
Accident Fire & Life Assur. Corp., 144 Kan. 755, 62 P.2d 856. 

The result we reach is in harmony with our decision in Browning v. Equi- 
table Life Assur. Soc., 72 P.2d 1060, petition for rehearing denied 80 P.2d 348, 
although the two cases are not identical. In the Browning Case many of the 
cases pertinent to different factual situations with identical or similar policy 
provisions are fully analyzed and discussed in the decision of the court and in 
the dissenting opinions. There is no need for us to repeat or further discuss 
the cases. 

Judgment of the District Court of Box Elder County is affirmed with costs 
to respondent. 


Hanson, Moffat, and Larson, JJ., concur. 

Wolfe, Justice (concurring). 

1 concur. I also agree that if there was an injury which was effected 
solely through external, violent and accidental means, which injury in turn 
directly and independently of all other causes produced the death of the insured, 
such death could not have been caused directly or indirectly from illness or 
disease of any kind. And, of course, the converse must be so, that is, that if 
the death was caused directly or indirectly from illness or disease of any kind, 
it could not have been caused directly by the injury independently of all other 
causes. And I think this must follow by every dictate of common sense and 
reasonable construction of language in spite of our decision in the case of 
Browning v. Equitable Life Assur. Soc., 72 P.2d 1060, on petition for rehearing, 
80 P.2d 348. In the Browning Case a sprain to the finger was caused by a fall. 
Every reasonable construction of the evidence required the finding that an 
infection or toxemia, not caused by the accident or injury and not set in motion 
by the accident, attacked the joint involved in the sprain and prolonged the 
incapacity long beyond the outside normal period of incapacity which would 
have been alone due to the sprain. Instead of the sprain being the cause, 
independently of all other causes, of the prolonged incapacity, the reverse was 
true; that is, that the infection or toxemia was the sole cause independently of 
ali other causes of the prolongation of incapacity. Yet we held that the insurer 
was liable. I think such holding is without precedent in the United States. It 
seems difficult to conceive of any case where there may be any interaction of 
the results of an injury and the results of some other independent cause regard- 
less of how paramount, efficient or concurring the other independent cause may 
be in producing death or incapacity which, under that holding, would not 
be covered by the policy. The only case which would apparently not be covered 
by the policy would be where the course of the chain leading from the injury and 
the course of the chain leading from the other cause, be it a disease, toxemia, 
infection or what not, were shown to be entirely separated without any inter- 
action one with the other. Certainly, under the Browning Case, which I think 
is beyond the outside circle of liability arising from any reasonable construction 
of the policy, this case must be decided against the insurer. 

I think, however, independently of the Browning Case, the judgment in 
this case should be affirmed. There is some evidence, thin as it may be, that 
the blow of the trailer tongue set in motion infection contained in the diseased 
gall bladder which in turn affected the appendix. If the diseased gall bladder 
was before the accident in a quiescent state where it was not affecting the 
system or affecting insignificantly, and the accident had started into the system 
the walled up infection, then I think the insurer would be liable, because then 
it could be said according to one line of cases that the injury directly and 
independently of all other causes caused the death even though the infection 
thus set up by the injury was the paramount, proximate reason for the death or 
incapacity. This is because the causes are linked together in series,—the acci- 
dent causing the injury, the injury causing a diffusion of the infection, and the 
infection causing the appendicitis and the appendicitis causing death. This is 
not the Browning Case where the course of the injury was one thing which 
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simply set the stage, whilst the toxemia, an independent, crusading agency, 
already there, not produced or set in motion by the injury, but simply using the 
injured part as a favorable spot for its operation, therefore operating not in 
series but in parallel, was the efficient, paramount and independent cause of the 
prolonged inability. I am aware that there is very respectable authority to the 
effect that even where the accident sets in motion a dormant pre-existing con- 
dition and that condition, rendered active, is itself the efficient concurring or 
paramount cause of the death or disability, that such must be considered a 
cause independently of the accident. But I think the insurer takes the insured 
“as is” and if the accident by operating on that particular person actually set 
in motion causes which would not have been set in motion in a normal person 
but which produced the final result, it is a reasonable construction of the policy 
to hold that the accident was the direct and only cause of the final result. 

This judgment, therefore, may be upheld independently of the holding in 
the Browning Case. For the reason that I am bound by the Browning Case as 
the law in this State, and because independently of it I think the judgment 
should be affirmed, I concur. 


MIX v. AMALGAMATED MEAT CUTTERS AND BUTCHER WORKERS 
OF NORTH AMERICA et al. No. 27031. 
Supreme Court of Washington. Aug. 1, 1938. 
81 Pacific Reporter (2d) 823. 
1. SUSPENSION. 

Under amendment to constitution of labor union providing that any member 
in arrears two months whose arrearage is not paid by the first meeting of the 
third month should be suspended and deprived of all benefits for three months 
alter reinstatement, member's failure to pay fine assessed in January for infrac- 
tion of working rules caused automatic suspension after the first meeting in 
April, as respects right to recover benefits for member’s death. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

2. SICK BENEFITS. 

When a labor union whose constitution provides for sick and death benefits 
owes a member sick benefits in an amount more than enough to pay all of 
member’s obligations, it cannot enforce forfeiture of death benefits for nonpay- 
ment of dues and assessments. 

(For other cases, see Insurance, Dec. Dig. § 753]1].) 

3. WAIVER. 

Where member of labor union became sick but was expected to recover, and 
union accepted payment of his delinquent obligations in order to make him eligible 
to work, and subsequently through inadvertence paid dues to its national organiza- 
tion on his behalf, as was customary when members were entitled to sick benefits, 
there was no waiver of constitutional requirements under which member was not 
entitled to sick benefits, and hence union was not liable for death benefits on theory 
that subsequent obligations of member were satisfied by union’s liability for sick 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Department 1. 

Appeal from Superior Court, King County; Malcolm Douglas, Judge. 

Action by Oro Mix against the Amalgamated Meat Cutters and Butcher 
Workers of North America and another, to recover death benefits for the death 
of plaintiff's husband. From a judgment for defendants, plaintiff appeals. 

Affirmed. 

V. A. Montgomery, of Seattle, for appellant 

L. Presley Gill, of Seattle, for respondents. 

GERAGHTY, Justice. 

This action was brought by the plaintiff below to recover death benefits alleged 
to be due under the constitutions of the defendants, voluntary associations of which 
her husband, Otto Mix, had been a member. 

A trial of the cause before the court, sitting without a jury, resulted in findings 
and a judgment favorable to the defendants. The plaintiff appeals. 

Otto Mix had been a member of the Amalgamated Meat Cutters and Butcher 
Workers of North America (referred hereafter as the International) for many 
vears, and, during that time, had held membership in different local affiliated 
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unions of the organization. He became a member of Local Union No. 81, Seattle 
(referred hereafter as the Local), in 1932. August 19, 1936, he was stricken with 
coronary thrombosis, and became incapiciated for work at his trade. He died 
December 24, 1936, as the result of a second attack. When first stricken, he was 
working at his trade in an establishment conducted under agreement with the 


Local, providing for the employment of union men in accordance with the working 
rules of the Local. 


The constitution and by-laws of the International provides for the payment of 

death benefits as follows: 
“Article VI 
“Death Benefits 

“Section 1. If a deceased member has been in good standing continuously for 
a period of six (6) months immediately preceding his or her death, the Secretary- 
Treasurer shall, upon the death of such member, pay out of the funds set apart 
for that purpose the sum of Fifty Dollars ($50.00) to such party or parties as the 
deceased may have designated, and after having been a member as above stated 
for one vear, they shall receive the sum of One Hundred Dollars ($100.00) unless 
his or her death shall have resulted from tuberculosis. After having been a member 
as heretofore stated for two years, they shall receive the sum of Two Hundred 
Dollars ($200.00), and after having been a member as heretofore stated for three 
vears, they shall receive the sum of Three Hundred Dollars ($300.00). 

* * * * 


* * * * 


“Sec. 6. If a deceased member has been in good standing continuously for a 
period of six months preceding his or her death in an affiliated Local Unson, and 
has been suspended for non-payment of dues, and is again reinstated in a period of 
two months, providing he is in good health, and the Local Union to which he 
belongs pays up all back dues to the International, said member shall then be 
entitled to all the benefits, as before his suspension.” (Italics ours.) 

3y the constitution and by-laws of the Local, provision is made for sick and 
death benefits as follows: 

“Article XIV 
“Sick and Death Benefits. 

‘Section 1. Any member of this Union in good standing for three consecutive 
months previous to his illness, who may become disabled through sickness or acci- 
dent, shall not receive any benefits for the first week of his illness, but if his illness 
continues for a longer period, he shall receive the sum of $15.00 per week for six 
weeks following the first week of his illness: * * * 

“Sec. 2. Sick assessments will be $1.00 per quarter, payable January 1, April 1, 
July 1, and October 1. Any member upon becoming sick or disabled must be 
reported to the Union officers at the earliest opportunity, otherwise he shall not be 
entitled to any such benefits. 

“Sec. 3. An assessment of three ($3.00) dollars per member shall be levied 
upon the death of a member and the Union shall pay the beneficiary of the deceased 
member, Fifteen Hundred ($1500) Dollars, provided that said member shall have 
had his dues, fines, assessments, and any other indebtedness owing to the organiza- 
tion paid in full and otherwise be in good standing for the calendar month pre- 
ceding the month in which he dies which payment must have been made on the date 
of or prior to his death, except when death results from accident or any sudden 


acute ailment, then payment will be accepted if tendered during the month in which 
he dies.” (Italics ours.) 


Mix had paid all dues and sick and death assessments accruing against him 
up to the first day of August, 1936, the month in which he was stricken, but he had 
failed to pay a fine, or assessment, of five dollars levied against him in the pre- 
ceding January for the infraction of one of the working rules of the Local. He 
had known of this assessment and had been cautioned by the business agent of the 


Local to pay it or, otherwise, his right to union benefits, including his right to 
work, would be prejudiced. 


The record discloses that, during the period of his membership, he was often 
delinquent in the payment of his dues and assessments to the Local. He was sus- 
pended December 1, 1934, for nonpayment of dues. After that suspension, he 
agreed to pay up his obligations in installments, but, in March, 1935, he owed $22, 
which he agreed to pay in full within thirty days. An entry in the ledger of the 
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Local shows that he was reinstated in June, 1935, but was again suspended Decem- 
ber 1, 1935. No reference to a formal reinstatement, after his suspension, appears 
in the records of the Local. He continued to work, however, and paid dues and 
assessments, although often, as theretofore, delinquent. 

It would appear that, prior to January 1, 1936, notice to a member was required 
before suspension. On that date, an amendment to the constitution became effective 
which eliminated the requirement for notice. As revised, the section read: 

“Any member in arrears two months whose arrearage is not paid by the first 
meeting of the third month, shall stand suspended and shall be deprived of all the 
benefits of the Union for three months after being reinstated and shall be subject 
to removal from his job.” Constitution and By-Laws, Art. VII, § 1, p. 11. 

|1] Under this provision, by the failure of Mix to pay the five dollar fine 
assessed against him January 27th, he automatically became suspended after the 
first meeting in April, if not already under suspension. 

The regular monthly dues of the Local were $2.50, one dollar of which was to 
be transmitted by the Local to the International headquarters. September 2nd, the 
appellant paid her husband’s August dues at the office of the Local. While there, 
she was informed of the unpaid assessment of five dollars levied in January. On 
learning this, she returned home and procured a postal money order for $7.50, 
covering the delinquent assessments and dues for the month of September, and 
mailed it to the Local, where it was received and credited on September 4th. This 
postal order, as the trial court found, paid all charges against the husband up to 
October Ist. 

No further payment was made by the appellant or her husband to the 
Local, so that, at the date of his death in December, he was in default for dues, 
on the books of the Local, for the months of October and November, as well 
as for any other charges payable by him falling due in those months under the 
constitution and by-laws. A sick benefit assessment of one dollar became due 
October Ist, and a member of the Local, Bosworth, died August 20th, for which 
an assessment of three dollars was subsequently levied on the members. 
Whether or not Mix had received notice of this assessment, making him charge- 
able with its payment, is left in doubt by the record, but becomes immaterial 
in our view of the case. 

Shortly after Mix was first stricken, the officers of the Local were informed 
of the fact, and its business agent called on him and received his direction for 
changing his named beneficiary from a daughter to the appellant, his wife. A 
letter written by the physician attending Mix on September 19, 1936, was 
received by the Local, treated as an application for sick benefits, and referred 
to the finance committee. The committee recommended that sick benefits be 
not allowed, for the reason that the assessment of five dollars, levied the preced- 
ing January, had not been paid in time, and that the applicant was in arrears 
at the beginning of his illness. The report of the committee was approved at a 
meeting of the Local. 

On November 16th, the executive board of the Local rejected a request made 
personally by Mix for sick benefits and the remission of his dues during his 
sickness. The constitution of the International empowers a local to remit the 
dues of any member reported sick or out of work, but, in such case, the Local 
must pay the member’s dues to the International, and it is to be inferred from 
the record that it was the custom of the Local to remit the dues where the 
member was allowed sick benefits. While Mix did not pay his dues for the 
months of October and November, the Local sent his monthly per capita tax 
to the International for those months. The trial court found that this was 
done through inadvertence. ; 

As we have seen, all of Mix’s financial obligations to the Local were paid 
up to October 1, 1936. But, as he paid nothing subsequently to that date, at the 
time of his death dues were delinquent for the months of October and Novem- 
ber, as well as his sick assessment of one dollar payable October Ist. He was, 
therefore, not in such standing, when he died, as would entitle his beneficiary 
to death benefits, unless, as the appellant contends, the acceptance by the Local, 
on September 4th, with knowledge of his illness, of dues for the months of 
August and September and the assessment levied in the preceding January 
constituted such a waiver of his delinquency as entitled him to sick benefits. 

[2] If he was rightfully entitled to sick benefits, the Local could not enforce 
a forfeiture of the death benefits for the non-payment of dues and assessments 
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at a time when it was indebted to him in more than enough to pay all of his 
obligations to the Local and International. Kennedy v. Knights of Maccabees, 
100 Wash. 36, 170 P. 371; Connor v. District Grand Lodge No. 7, 179 N.C. 494, 
102 S.E. 881; Royal Fraternal Union y. Stahl, Tex.Civ.App., 126 S.W. 920; 
Brady v. Coachman’s Benevolent Ass’n, City Ct., 14 N.Y.S. 272. Whether or not 
there was a waiver, entitling him to sick benefits, is the determinative question 
in the case. 

When the appellant paid her husband’s dues for the months of August and 
September and the penalty assessed in January, she had no understanding with 
responsible officers of the Local that, by doing so, the provisions of the consti- 
tution, in relation to sick benefits, would be waived. It is reasonable to assume 
that, in making the payment, she was desirous of restoring her husband to such 
standing as would entitle him to the benefits; but, in making payment, she made 
no such stipulation, 

Apart from sick and death benefits, if the husband was to continue a mem- 
ber of the Local, his dues and assessments would have to be paid. The sick 
and death benefits were not the principal benefits accruing to her husband from 
membership in the Local. His right to work at his trade was dependent on 
good standing in the Local, and, as the business agent of the Local testified, he 
could have been put off his job for default in payment of his dues and assess- 
ments. While Mix was seriously stricken, there was no certainty that he would 
not recover sufficiently to return to his employment. The _ physician’s letter 
forwarded to the Local stated that his illness would last for approximately eight 
weeks. 

The case of McDonnell v. Local Union No. 81, 174 Wash. 147, 24 P.2d 447, 
cited by the appellant, is not controlling here. In that case, the daughter of 
a deceased member of the union sued to recover death benefits. Upon the 
father’s death, the daughter informed the secretary of the union of the fact, 
and was told that her father was in arrears for his dues and, for that reason, 
she was not entitled to any death benefit; but that, in view of the fact that the 
local union had paid the father’s per capita tax to the national, if she would 
pay the local union the amount of his delinquent dues, he, the secretary, would 
endeavor to secure the death benefit from the national organization and would 
take up a subscription from the members of the union for her benefit. On this 
assurance, the daughter paid the local union the amount of the delinquent dues, 
and payment was recorded in her pass book. The local union made a certificate 
to the national organization to the effect that McDonnell was dead and his 
beneficiary entitled to the insurance benefits of the organization. 

The local union had paid the per capita tax due to the national each month 
for McDonnell, and the money received from the daughter was paid into the 
Local treasury to reimburse it for the per capita tax paid to the national and, 
also, for monthly dues owing to the local. Thus the payment made by the 
daughter, after her father’s death, was accepted by the Local as having reference 
solely to death benefit. As McDonnell was dead, there could have been no 
other purpose in paying the dues. 

[3] Here, so long as Mix lived, with the possibility of returning to work 
again, there was a dual benefit accruing from the payment of his dues: First, 
a job as a member of the Local; and, second, the receipt of sick and death 
benefits under the provisions of the constitution. His standing with the Local 
was such, by reason of delinquency, that he could be deprived not only of his 
sick and death benefits, but also of his job, as his employer was under contract 
with the union. That the Local accepted his delinquent financial obligations 
in order to make him eligible to work should not, standing alone, be held a 
waiver of the provisions of its constitution with respect to sick and death 
benefits. 

As there was no waiver, the Local owed Mix no duty to remit his dues or 
pay the per capita to the International. As we have seen, the trial court found 
that the remittances to the International for October and November were made 
through inadvertence. 

The judgment is affirmed. 

Holcomb, Main, Simpson, and Millard, JJ., concur. 
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ALVERSON v. KANSAS CITY LIFE INS. CO. No. 27042. 
Supreme Court of Washington. Aug. 15, 1938. 
82 Pacific Reporter (2d) 149. 
1. SUICIDE. 

In action on life policy providing for payment of double indemnity in case of 
accidental death of the insured and providing that death by self-destruction within 
one year would limit liability of insurer to amount of premium paid by the insured, 
question whether death of insured from gunshot wounds within one year from 
issuance Of policy was accidental or suicidal was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. EVIDENCE. 

In action for double indemnity under life policy providing for payment of 
double indemnity in case of accidental death, and that death by self-destruction 
within one year would limit liability of insurer to amount of premium paid by 
insured, wherein insurer asserted that death of insured was suicidal, large discretion 
was allowed to court in admission of testimony. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. EVIDENCE. 

In action for double indemnity for accidental death under life policy providing 
that death by self-destruction within one year would limit liability of insurer to 
amount of premiums paid, wherein insurer asserted that insured committed suicide, 
admission of testimony of insurer’s local agent as to former lapsed policy written 
by insurer on life of insured containing double indemnity provision to rebut sug- 
gestion of intent to defraud insurer was not error, in view of wide range allowed 
insurer in making its case to show general character, conduct and disposition of 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Department 1. 

Appeal from Superior Court, Walla Walla County; Timothy A. Paul, Judge. 

Action on life policy by Sarah M. Alverson against Kansas City Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Pedigo, Watson & Gose, of Walla Walla, for appellant. 

E. L. Casey, of Walla Walla, for respondent. 

GERAGHTY, Justice. 

This action was instituted by the plaintiff, Sarah M. Alverson, against the 
defendant, Kansas City Life Insurance Company, to recover on a policy of insur- 
ance issued by the defendant upon the life of her son, Marvin C. Alverson, in 
which she was the named beneficiary. 

The policy, written July 21, 1936, was for the sum of one thousand dollars, 
but provided for payment of double indemnity in case of the accidental death of 
the insured. It provided, also, that, death by self-destruction within one year, 
whether the insured be sane or insane, would limit the liability of the company 
to the amount of premium paid by the insured. 

On October 18, 1936, the insured died as the result of a gunshot wound. The 
insurance company, taking the position that the death of the insured was self- 
inflicted, refused to pay the policy and tendered return of the premium paid by 
the insured. 


The cause was tried to a jury, and a verdict was returned in favor of the 
plaintiff for two thousand dollars, double the face of the policy, with accrued 
interest. The defendant insurance company appeals. 

The appellant assigns error upon the admission of certain testimony, the giving 
and refusal of certain instructions, and the denial of its motion for a new trial 
upon the ground that the verdict was against the weight of the evidence. We shall 
first consider appellant’s last assignment. 


The sole question of fact in the case is whether the death of the insured was 
the result of an accident or of an intentionally self-inflicted wound. At the begin- 
ning of the case, counsel for appellant stated that, the presumption being against 
suicide, the burden of proving that the wound causing the insured’s death was 
intentionally self-inflicted rested upon the appellant, and requested permission to 
open and close the case, which procedure was followed. 
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Young Alverson was twenty-two years of age. He had graduated from 
high school two years before his death. He was ambitious to attend college and, 
possessing some athletic ability, hoped that this would assist him in doing so. 
He had worked at a civilian conservation camp until March or April, 1936, when 
he returned to the home of his parents at Prescott, in Walla Walla county. He 
worked in a warehouse for a time during the summer of that year, and, on October 
6, 1936, was employed to help with the fall seeding on a tarm about seventeen 
miles from Prescott operated by Mrs. Reese. He was driven to the farm by Mr. 
Barnum, the foreman, on the late afternoon of that day, and assigned to a room 
in a cookhouse adjoining the farm house. The room was well stocked with fire- 
arms, including a 22 special Winchester and, at least, three shot guns. The hunting 
season was open at the time, and, also, the men on the farm were accustomed to 
shooting hawks, as well as rats, which infested the premises. Shortly after Alver- 
son was assigned to his room, a shot was heard, and, on inquiry, he explained that 
he was “fooling” with the 22 Winchester, and it went off accidentally. 

As the foreman was not ready to commence seeding at that time, he drove 
Alverson back to Prescott the next day. Alverson returned to the farm on 
October 13th, and worked from Wednesday until Saturday. While arranging 
the room occupied by Alverson, on his first visit to the farm, Mrs. Reese found 
two cartridges for the rifle on a dresser and placed them in a drawer, where 
Alverson later placed some of his clothing. After Alverson’s return on the 13th, 
Barnum inspected the Winchester and found that no cartridges were in its barrel 
or magazine. 

On Sunday morning, the foreman drove to Prescott, accompanied by Alverson. 
They intended to return by noon. On arriving at Prescott, Alverson went to the 
home of his parents to get some clothes. The foreman purchased groceries and 
a box of shells for each of the guns on the ranch. Later, they met at a poolhall. 
Alverson met some acquaintances, and a couple of hours were spent there; they 
drank some beer and wine. Alverson engaged in a quarrel with some of the 
young men there, and blows were struck. After this difficulty was composed, 
Barnum and Alverson drove a young man named Fine to his home. Fine, how- 
ever, returned with them to the poolhall. Later, Alverson took the car for the 
purpose of returning Fine to his home a second time. In the course of this 
drive, the car turned over, whether as the result of reckless driving, loose gravel 
on the road, or a defective tire, is not certain from the record. 

The car was not seriously damaged. When righted, it was found a tire had 
to be replaced. The groceries and cartridges purchased by Barnum had been 
placed in the car. After the accident, the groceries were found in the car, but 
the cartridges were gone. Alverson was greatly disturbed by this accident, and 
is quoted as saying he wished he had broken his neck. He expressed his regret 
to Barnum and worried about the damage to the car. Barnum told him the 
damage was not great and that the car was insured. They returned to the 
farm at eight o'clock at night and, after bidding each other good night, Alverson 
went to his sleeping quarters. 

About five o'clock the next morning, when Barnum went to call Alverson, 
he found the light burning and, on entering the room, saw that he was dead. 
He was fully clothed and lying on his back across the bed, with his feet on the 
floor “* * * as if you would go into your room and were tired and laid down 
across the bed. His feet were on the floor and he was lying back on the bed 
with both hands on his stomach. I observed the gun then; it was leaning 
against the bed, about one foot from his leg. The gun was on his left side, close 
to his left side and the magazine was away from him. I did not then observe 
the gun. I opened the door and that was as far as I got. He was dressed in his 
work shoes, a pair of pants, a leather jacket, a shirt and a hat, just the way he 
returned from town.” 

Dr. Hardy, who accompanied the sheriff and deputy prosecuting attorney to 
the Reese farm, testified that the Winchester rifle was leaning against the bed, 
with the butt on the floor, perhaps six or eight inches from the left leg. The 
decedent’s feet were on the floor, his body was lying across the bed. His hat was 
on. His hands were across the lower abdomen. When the doctor saw the body, 
at about half past seven, it was cold, indicating that death had occurred at least 
several hours before. From the nature of the wound, he would say that death 
probably was instantaneous, and, if so, the decedent would have no control of 
himself after the bullet entered the brain. 
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he testimony of Mr, Gillis, deputy prosecuting attorney and coroner, was 
substantially the same as that of Dr. Hardy's as to the condition of the room and 
the positions of the body and rifle. He was present when the wound was probed 
by a surgeon, after the body had been brought to town. It was probed with a 
small wire, which went in easily and then stopped. The direction of the wound 
was slightly upward. As to powder burns, he didn’t think there were many, if 
any. He looked for them, and there was some blood around the head, but he 
couldn’t say about the powder burns, 

Sheriff Woodward testified there was no disarrangement of the room, He 
examined the room and the outside premises, but found nothing to indicate foul 
play. On examining the rifle, he found one discharged shell in it; another undis- 
charged shell was found on the dresser or in the drawer. He was present when 
the wound was probed. It ranged straight across and a little bit up. He did 
not observe any powder burns on Alverson’s head. 

[1] Different theories might be advanced as to how the rifle could have been 
discharged. It was for the jury to say, after consideration of all the evidence, 
whether it was discharged accidentally or intentionally by the decedent. 

The strongest motive assigned for the theory of suicide was Alverson’s 
extreme disgust with himself for his doings on the Sunday afternoon in Prescott, 
and, possibly, for other escapades. There is evidence in the record that, about 
the first of October, he had been confined in the jail at Waitsburg a few hours 
for drunkenness, and later sent home. He otherwise appears to have been a 
young man ambitious to educate himself and improve his condition. He was 
attached to his mother and, as some of the witnesses testified, generally well 
tempered except when drinking. He might have deliberately shot himself under 
the compulsion of remorse; on the other hand, it was possible that he might 
again, as on the first evening when assigned to his room, have “fooled” with the 
rifle and inserted the undischarged cartridge lying in the dresser. It cannot be 
said that the weight of the evidence was against the jury’s verdict. 

Appellant’s local insurance agent was called by the respondent as a witness 
and, over appellant’s objection, was permitted to testify as to a former policy of 
insurance written by the appellant upon the life of the decedent, his mother 
being the named beneficiary. This policy, for two thousand dollars, was written 
in the summer of 1934. Like the policy here involved, it provided for double 
indemnity in case of accidental death. It lapsed after a year for nonpayment 
of premium. The testimony was offered by respondent as tending to rebut any 
suggestion of a purpose, on the decedent’s part, to defraud the appellant. The 
appellant, in its case in chief, covered a wide range for the purpose of showing 
the general character, conduct, and disposition of the decedent. 

|2-4] In cases of this kind, a large discretion must be allowed to the court. 
Certainly, in view of the wide range allowed the appellant in making its case, 
it was not unreasonable for the court to permit this testimony; and, in any event, 
it was negative in character and could not have been prejudicial. ; 

[5] Appellant's next assignment is based on the refusal of the court to give a 
requested instruction informing the jury that suicide is an affirmative defense and 
must be established by a preponderance of the evidence, and the giving instead 
of the following instruction: 

“In the absence of evidence to the contrary the law presumes that no one 
will commit suicide. Therefore suicide as a defense, limiting plaintiff’s recovery, 
must be affirmatively shown by the party asserting it. 

“So, in this case, the burden is upon the Defendant to establish to your 
satisfaction, by a preponderance of the evidence, that the death of Marvin C. 
Alverson was not accidental and unintentional but that he committed suicide. 

“If the evidence satisfied you that he committed suicide, then plaintiff is 
entitled to recover only the sum of $24.00, the amount of the premium paid on 
the policy. 

“If the evidence does not satisfy you that he committed suicide, then plaintiff 
is entitled to recover the sum of $2,000.00 principal and $123.67, interest, or a 
total of $2,123.67. 

“The burden is upon the defendant to prove that Marvin committed suicide.” 
(Italics ours.) 

The appellant contends that the employment of the word “satisfaction” 
imposed upon appellant a greater burden of proof than “a preponderance of 
the evidence.” 
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We see no merit in this contention, In disposing of a similar contention, this 
court, in Carstens v. Earles, 26 Wash. 676, 67 P. 404, quoted from Callan v. 
Hanson, 86 Iowa 420, 53 N.W. 282, as follows (page 408): “Objection is made to 
the use of the word ‘satisfied’ in the sixth instruction. It will be observed that 
the connection in which the word is used is such as to clearly show that it is 
used to convey substantially the same thought as ‘find’ or ‘believe.’ Thus, ‘if, 
from a preponderance of all the evidence, you are satisfied,’ etc. Clearly, the 
jury could not have understood that the word ‘satisfied’ was used in any other or 
different sense that if the word ‘believe’ had been substituted for the words ‘are 
satisfied.’ There can be no good reason for claiming that, in the connection in 
which the word is used, it was misleading or erroneous.” 

[6] Error is assigned on the refusal of the court to give appellant’s requested 
instruction No. 2. The substance of this requested instruction was embodied in 
the quoted instruction given by the court.. : 

Finding no error in the record, the judgment is affirmed. 

Steinert, C. J., and Main, Holcomb, and Simpson, JJ., concur. 
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ACCIDENT 


CAMPBELL v. PREFERRED ACC. INS. CO. OF NEW YORK. No. 352. 
Circuit Court of Appeals, Second Circuit. July 12, 1938. 
; 98 Federal Reporter (2d) 53. 
3. DISEASE OR INJURY. 

In action on accident policy for benefits for death of an assured who died 
after falling down steps, whether death was caused by accident or by assured’s 
heart disease was for jury under the evidence of circumstances of death and 
conflicting expert testimony. 

(For other cases, see Insurance, Dec. Dig. § 668({11].) 


4. PROOFS OF LOSS. 

Where proofs of loss, reporting that an insured had died without attending 
physician after falling down steps, were allegedly defective because form for “last 
attending physician” was left blank, accident insurer excused such defect by 
keeping such proofs, without objection, until period for filing proofs of loss had 
expired. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Action by Grace E. Campbell against the Preferred Accident Insurance Com- 
pany of New York, upon two policies of accident insurance. From a judgment 
oi the District Court on a verdict for plaintiff, the defendant appeals. 

Affirmed. ’ 

Jos. L. Roesch, of New York City (Harold B. Elgar, Irving I. Goldsmith, 
and Frank Rashap, all of New York City, of counsel), for appellant. 

Epstein & Brothers and Arthur J. Brothers, all of New York City, for 
appellee. 

Before L. Hand, Augustus N. Hand, and Chase, Circuit Judges. 

L. Hanp, Circuit Judge. 

[1-3] This is an appeal from a judgment entered upon the verdict of a jury 
in an action to recover upon two policies of accident insurance. The plaintiff 
is the wife of the assured and the beneficiary under the policies in case of his 
death. The suit turned chiefly upon whether she had proved that this had 
resulted “directly, independently and exclusively of any and all other causes, 
from bodily injury effected solely through external, violent and accidental 
means”, in the words of one policy; or “directly, independently and exclusively of 
any and all other causes from bodily injury effected solely through accidental 
means”, in the language of the other. For the purposes of this case the two 
phrases may be taken as the same. The plaintiff’s evidence was in substance as 
follows. The assured was a man fifty-eight years old, employed in a broker’s 
office, who had been under treatment of one Mays, a heart specialist, for two 
years before his death. Upon an autopsy his heart was found to be nearly 
twice as large as normal, and his coronary artery showed “moderate” sclerosis. 
The arteries in the brain were also somewhat sclerotic, his kidneys were some- 
what atrophied and his viscera congested. The physician who performed the 
autopsy concluded that death must have been caused in part anyway by this 
degeneration of his organs, but he knew nothing of the actual circumstances. 
The assured was found dying at the foot of two flights of steps leading to the 
platform of a subway in New York. The upper of these flights was of ten steps, 
the lower of twelve; they were separated by a platform about four feet wide. 
Nobody saw him fall, but two witnesses were close at hand. One, a man, passed 
him just as he was at the top of the first flight, and heard him stumble shortly 
after the witness had reached a passageway leading along the upper level. 
Immediately there followed a “fall with a terrific thump”, loud enough to draw 
the witness back to the stairway, where he saw the assured rolling down the 
second flight. When he came to rest his head was on the second or third stair; 
beneath it was a “pool of blood”. The other witness, a woman, was walking 
along the platform of the subway out of sight of the stairs though only three or 
four feet away. She heard a series of “thumps”, which made her hurry towards 
the stairs, down which she saw the assured rolling. He was then near the top 
of the lower flight, and, as he neared the bottom, he seemed to her to be taking 
off his glasses. He struck his head on several of the steps and at the fourth he 
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seemed to “go limp”; when he stopped, his body was altogether on the platform, 
parallel with the steps; a little blood oozed from his mouth. He had several cuts 
and bruises on his head. The plaintiff called one physician as an expert; the 
defendant called the physician who made the autopsy, and Mays, who had 
attended the assured, as we have said. The plaintiff’s expert, though he had 
never seen the assured, was of opinion from the facts as stated to him that he 
had been killed only by repeatedly striking his head upon the steps; the other 
two thought that the diseased condition of his heart was chiefly responsible. 
The plaintiff's expert was examined by hypothetical question framed without 
including the results of the autopsy, or any consideration of the condition of the 
assured’s heart. That was proper enough because the autopsy had not yet been 
admitted; but if nothing more had appeared, a question might have arisen as to 
the sufficiency of the plaintiff’s proof at the conclusion of the whole case. This 
would have been because the jury could not have rationally disregarded the 
findings in the autopsy, and after it had been admitted, the plaintiff’s case 
would have contained no testimony that the assured, diseased as he really was, 
died exclusively from violence. All that it would have contained would have 
been that a person presumably in ordinary health, falling as he did, must have 
been so killed, which was a very different matter. But the defendant itself 
cured any such defect by its cross-examination, in which it appeared that the 
expert in fact knew of the autopsy and accepted it as true, and that it did not 
affect his conclusion. Since the autopsy fully disclosed the deceased’s condition 
even better than Mays’ testimony, the jury was possessed of the expert’s opinion 
upon the whole facts, and had a basis for finding that the blows, and the blows 
alone, killed the assured, diseased though he was. The weight to be given to that 
opinion against the testimony of the defendant’s witnesses was for the jury; the 
plaintiff’s expert, though somewhat pragmatic, was well qualified and nothing 
appeared to discredit him. There was enough evidence to support the verdict. 

[4] One of the policies required the beneficiary within ninety days to file a 
proof of loss upon forms to be furnished by the insurer. The defendant did 
furnish such forms; they were in several parts; the first was for an eye witness 
to the death; the second, for “the last attending physician”. An eye witness 
did fill in the first part, but the second was left blank, and the defence is that as 
Mays had attended the assured until shortly before his death, his statement was 
necessary. However that may be, the defect was apparent upon the face of the 
proof itself, which the insurer kept without objection until the period for filing 
had expired. The plaintiff did not mislead the defendant; she did not say 
that there had been no “last attending physician”; to leave the statement blank 
was not to declare so; and indeed, it is a little doubtful whether the purpose of 
the form was more than to require a statement of any physician who attended 
the assured at his death, which Mays did not do. At all events the defendant 
excused any better performance of the condition by keeping the proof of claim 
until too late for the plaintiff to mend it. Bodle v. Chenango, etc., Co., 2 N.Y. 53; 
Armstrong v. Agricultural Insurance Co., 130 N.Y. 560, 565, 566, 29 N.E. 991. 

45] Various objections were made during the trial to rulings upon evidence; 
but none are of enough importance to justify discussion except the refusal to 
allow the defendant to examine Mays as to the deceased’s condition. When the 
defendant called him as an expert and procured from him an opinion as to the 
cause of death, the plaintiff stopped any further disclosure by a claim of privilege. 
Later on cross-examination she herself brought out some of the results of his 
examination of the assured, and then the defendant on its part asked to examine 
him further. This the judge ruled out. Assuming that the plaintiff lost her 
privilege by her cross-examination, the substance of all that the witness had 
learned was brought out; and in any event the autopsy showed much more 
exactly than anything else what the assured’s condition had been. The error 
was of no importance, and we will not reverse for it, even in a close case. 


Judgment affirmed. 


PACIFIC MUT. LIFE INS. CO. v. MATZ. No. 14352. 
wugneee me of Colorado. ig Ay 1938. 
acific Report 2d) 775. 
OPERATION. es 
Where policy providing monthly payments for permanent total disability did 
not contain provision requiring insured to submit to operation to minimize dis- 
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ability nor provision that policy insured against only imeurable disability, insured 
on becoming disabled was not required to submit to operation to cure disability 
as a prerequisite to recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

In Department. ; : 

Error to County Court, City and County of Denver; E. C. Kettering, Judge. 

Action by Fred H. Matz against Pacific Mutual Life Insurance Company on 
an insurance policy for monthly disability payments. Judgment was entered for 
plainfiff, and defendant brings error. 

Affirmed. 

Cass M. Herrington, of Denver, for plaintiff in error. 


Foard Brothers, of Colodaro Springs, for defendant in error. 
Hinwiarp, Justice. 


Action to recover certain monthly payments for disability under the terms 
of an insurance policy. Judgment entered in a sum not questioned as to amount. 
June 8, 1930, the company issued to plaintiff in action its policy of insurance, 
whereby it agreed to pay him the stipulated monthly amounts in case he should 
_ become permanently totally disabled. In February, 1932, plaintiff alleges he 
suffered a injury resulting in permanent disability. At the close of plaintiff's 
case, the company informally contended that, in aid of recovery plaintiff should 
be required to submit to a surgical operation, which, seemingly, he had declined 
to undergo, The trial court suggested that inasmuch as the policy does not 
require plaintiff to submit thereto, he “may exercise his own judgment as to 
when” he will undergo such an operation. Thereupon the company offered 
formally to prove by two reputable physicians of its choosing, both recagnized 
bone specialists of Denver, to the effect “that,” as epitomized in its brief, 
“insured was suffering from osteomyelitis of the tibia of the left leg, that the 
indicated method of treatment and correction of said condition was an operation 
under anesthetic to open and remove any diseased bone, thereafter keeping 
the wound open for drainage for a matter of time, after which time the wound 
would be closed and the condition healed; that both doctors would testify that 
the operation was recognized” as the correct treatment for osteomyelitis; that 
the operation was not inherently dangerous to life or health; that the operation 
was not extremely painful if done under an anesthetic; and that an operation 
offered better than a 90% chance of complete recovery.” The offer was rejected, 
whereupon counsel for the company announced that he had “no proof to put on.” 
The question is: Must plaintiff, as a prerequisite to recovery on his policy, 
undergo a surgical operation, and risk the dangers involved and failure of relief? 
We are not of the view that the question should be answered in the affirmative. 
Counsel are agreed that the point has not been heretofore presented to a Colorado 
court of review. The cases from other jurisdictions are not wholly in accord; 
but mainly, as our study convinces, the holding is adverse to the company’s 
position. The controlling provision of the policy reads: “Should the insured, 
* * * become permanently totally disabled, * * * the company, * * * will dur- 
ing the continuance of such disability, waive the payment of all future premiums 
required * * * , and pay a monthly income of $75.00. Permanent total dis- 
ability, as used herein, is defined to mean disability caused by accidental bodily 
injury or disease (Class 1) which totally and continuously prevents the insured 
* * * from performing any work or engaging in any occupation or profession 
for wages or profit.” There is no provision to the effect that one claiming under 
the provision quoted must first submit himself to a surgical operation in order to 
minimize his disability; nor does the policy purport to insure against only incur- 
able disability. In Roderick v. Metropolitan Life Ins. Co., 231 Mo.App. 852, 98 
S.W.2d 983, where the problem here was presented, the court said (page 985): 


“that the policy does not purport to insure merely against incurable dis- 
ability, but against total and permanent disability, whether curable or incurable, 
for so long as the disability continues within the limit fixed by the policy. Had 
defendant at the time of the issuance of its policy desired to limit its liability 
to incurable disability only, it would have had the right to have done so; but 
it did not do so, and we can only conclude therefore that the duty to submit to 
an operation was not within the contemplation of the parties when the contract 

vas entered into. 
ao, “It may in all probability have been taken for granted by the parties that any 
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person insured under the policy would, from motives of self-protection and self- 
preservation, obtain whatever medical or surgical treatment his particular case 
might reasonably require and his purse permit, but this matter was left open in 
the contract. It was a matter which the employees of the lead company were 
left to deteremine for themselves, and if, through apprehension, financial 
embarrassment, or for any other cause, an employee sustaining a disability other- 
wise compensable under the policy should determine not to submit himself to an 
operation in order to relieve against the disability, his refusal could avail defend- 
ant nothing, since he is under no contractual obligation to so submit and thereby 
incur expense and risk his life so that defendant might be relieved of its 
liability to him under its policy.” 

See, also, Kordulak v. Prudential Ins. Co., 190 A. 325, 15 N.J.Misc. 242; cases 
reviewed in 86 A.L.R. 360; Finkelstein v. Metropolitan Life Ins. Co., 151 Misc. 
113, 270 N.Y.S. 598. In the last case the court distinguishes between tort and 
compensation cases and an insurance contract case, saying (page 603): “This 
is an action under a policy of life insurance and both parties are bound by the 
provisions of the policy. * * * Whatever may be the rule in actions for personal 
injuries and claims arising under the Workmen’s Compensation Acts, the rule in 
actions under a policy of insurance would seem to be that, in the absence of 
any stipulation in the policy requiring the insured to submit to a surgical 
operation, the plaintiff is under no duty to submit to an operation as a condition 
precedent to recovery under the terms of the policy. To hold otherwise would 
be to incorporate into the policy a new provision not therein contained and to 
impose upon the insured an obligation not stipulated in the contract. The court 
1s powerless to make such a change in the policy and is bound to enforce the 
ontract as it is written.” The company emphasizes Cody v. John Hancock 

ut. Life Ins. Co., 111 W.Va. 518, 163 S.E. 4, 86 A.L.R. 354, but we are not in 
accord with the announcement there, mainly because the court supports its 
opinion by tort and compensation cases which we regard as fundamentally 
distinguishable. 

We cannot think the situation warrants conclusion other than as adjudged 
by the trial court. Let the judgment be affirmed. 
~ Burke, C. J., and Bakke and Holland, JJ., concur. 


PARNES v. MASSACHUSETTS BONDING & INS. CO. No. 418. 
Supreme Court of New Jersey. Aug. 9, 1938. 
1 Atlantic Reporter (2d) 26. 
3. ATTENDANCE OF PHYSICIAN. 

Under accident and health policy requiring insured to be regularly attended 
by a physician and fully and continuously disabled from performing any and every 
duty pertaining to his occupation during illness, an insured who was confined to 
his bed for nine weeks and remained at home thereafter for about two months, 
during which time he was regularly attended by his physician and did not attend 
to his usual business, was entitled to payments for the entire four months. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from First District Court of Newark. 

Action by Max Parnes against the Massachusetts Bonding & Insurance Com- 
pany on an accident and health policy. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Argued May term, 1938, before Trenchard, Parker, and Perskie, JJ. 

Fast & Fast, of Newark (Herman L. Fast, of Newark, of counsel), for 
appellant. 

Henry Gottfried, of Newark, for appellee. 

Perskik, Justice. 

The defendant insurance company appeals from a district court judgment 
entered upon a verdict rendered by the judge of the First District Court of the 
City of Newark, sitting without a jury, in favor of the plaintiff in the amount of 
$360 plus interest. 

The testimony discloses that defendant issued an accident and health policy te 
plaintiff on November 21, 1936 to take effect as of January 21, 1937. So far as 
is here pertinent, that policy provides for $90 monthly payments should the 
assured suffer a disability “resulting from illness which is contracted and begins 
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during the life of the policy and after it has been maintained in continvious force 
for thirty days from its date.” A further condition to payment under the policy 
is that during this illness, the assured “shall be regularly attended by * * * a 
physician and wholly and continuously disabled from performing any and every 
duty pertaining to his occupation.” After this policy had been in effect more 
than thirty days, the assured, on June 27, 1937, became ill. This illness, which 
unquestionably resulted in complete disability, was reported to the defendant, 
which refused to accede to a demand for payment. Accordingly, plaintiff brought 
this suit to recover $90 a month for the four-month period commencing July 4, 
1937, and ending October 4, 1937. As already indicated, judgment was had for 
the full amount of the claim. 

{1, 2] First. Appellant’s principal argument is that the illness from which 
plaintiff suffered—heart disease—was not contracted and did not begin during 
the life of the policy. This argument is not persuasive. For, totally apart from a 
consideration of whether or not the policy might be construed so as to compel 
payments thereunder even if the assured suffeffred from an unknown and latent 
disease at the time of its issuance, which disease did not manifest itself until the 
olicy became effective, we are entirely satisfied that, under the contradictory proofs, 
actual questions were raised as to whether plaintiff's disease was contracted 
and did begin during the life and under the terms of his policy with defendant. 
A finding supported by such proofs will not be disturbed by this court. 

[3] Second. Appellant seeks to limit recovery, if any may be had, to a two- 
month period upon the ground that the assured was confined to his home for 
that time only. Such, however, was not the case. The testimony is that the 
assured was confined to his bed for nine weeks, and remained at home for about 
two months thereafter. During this latter two-month period, he was regularly 
attended by his physician, and did not attend to his usual business. Such being 
the circumstances, plaintiff is clearly entitled to payments for the entire four 
months. Cf. Teitelbaum v. Massachusetts Accident Company, 181 A. 395, 13 
N.J.Misc. 811, 814, and cases therein cited, affirmed 116 N.J.L. 417, 184 A. &08. 

We have considered all other points argued and find them to be without merit. 

Accordingly, the judgment is affirmed, with costs. 


DAVIS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. No. 7965. 
Supreme Court of Rhode Island. July 30, 1938 


1 Atlantic Reporter (2d) 105. 
1. OCCUPATION. 


In action .on accident and health policy which provided for benefits in event 
insured was wholly and continuously disabled by disease from engaging in any 
occupation or employment for wages or profit, admission of evidence relating 
to the financial aspects of garage business conducted by insured was pertinent, 
and, if error, was not prejudicial. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. ABILITY TO WORK. 

Evidence warranted conclusion that at time when insurer refused to make 
further payments under health and accident policy insured, who had been at prior 
date stricken with acute poliomyelitis, was personally able to perform, in the 
customary way, substantial duties of the occupation for which he was qualified 
at time of issuance of policy, and precluded right to recover under health and 
accident policy providing for benefits in event insured was wholly and continu- 
ously disabled by disease from engaging in any occupation or employment for 
wage or profit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Exceptions from Superior Court, Providence and Bristol Counties; Charles 
A. Walsh, Judge. 

Action on health and accident policy by Richard G. Davis against the Equit- 
able Life Assurance Society of the United States, tried to the court without a 
jury. Decision for the defendant, and plaintiff brings exceptions. 

Exceptions overruled, and case remitted to superior court for entry of judg- 
ment on the decision. 

Sherwood & Clifford, Sidney Clifford, and Raymond E. Jordan, all of Provi- 
dence, for plaintiff. 
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William H. Edwards, Elmer E. Tufts, Jr. and Edwards & Angell, all of 
Providence, for defendant. 

FiyNnn, Chief Justice. 

This action of assumpsit, brought to recover payments alleged to be due 
under a certain accident and health insurance policy, was tried before a justice 
of the superior court, sitting without a jury, and resulted in a decision for the 
defendant. The case is before us on the plaintiff's exceptions to such decision 
and to certain other rulings relating to the introduction of evidence. The plain- 
tiff has expressly waived all exceptions but the twenty-seventh, to the decision 
of the trial justice, and the following exceptions, to rulings admitting certain 
evidence, namely, the first to twelfth; fourteenth to sixteenth; seventeeth to 
twenty-sixth, all inclusive, with the exception of the twenty-second exception, 
which is also waived. 

The evidence discloses that the defendant, an insurance company, issued to 
the plaintiff an accident and health insurance policy dated March 3, 1922. “Part 
V” of this policy, upon which the right of the plaintiff to recover depends, reads 
as follows: “If such disease shall wholly and continuously disable the Insured and 
prevent him from performing any and every duty pertaining to his occupation, 
the Society will pay for the period of such continuous disability but not exceed- 
ing fifty-two consecutive weeks the single weekly indemnity hereinafter specified. 
After the payment of weekly indemnity for fifty-two weeks as aforesaid the 
Society will continue the payment of weekly indemnity of the same amount 
thereafter so long as the Insured shall be wholly and continuously disabled by 
such disease from engaging in any occupation or employment for wage or profit.” 

The plaintiff was stricken with acute poliomyelitis, commonly called infantile 
paralysis, about September 5, 1922. The defendant paid the plaintiff $50 weekly 
for the first fifty-two weeks of his disability, being the indemnity specified, and 
thereafter continued payments in the same amount, until about September 27, 
1935, when it refused to make further payments on the ground that the plaintiff 
was no longer disabled to the degree required by the terms of the policy. The 
present action was commenced June 1, 1936, to recover payments allegedly 
accrued under the policy for the period from September 27, 1935, to the date of 
the writ. 

The defendant contends that the plaintiff has failed to establish by a pre- 
ponderance of the evidence that he was “wholly and continuously disabled by 
such disease from engaging in any occupation or employment for wage or profit.” 
The plaintiff contends that the intent of the policy is to provide payments, if 
the plaintiff is unable to perform the substantial duties of any such occupation 
or employment for which he is qualified; that mere ownership of a business 
is not being engaged in an occupation or employment; that the plaintiff is 
unable to engage in the occupation of operating the business owned by him; that 
no wage or profit results from the plaintiff’s alleged occupation or employment; 
that such a construction of the policy as he urges has been adopted by the parties 
for a number of years; and that the trial justice erred in his findings of fact and 
misconceived the law applicable to the evidence, and erred in admitting certain 
evidence relative to the financial aspects of the plaintiff’s business. 

[1] Treating first the ground of the plaintiff last above stated, we have 
examined the evidence specified in all the exceptions, previously set forth, to 
rulings admitting evidence concerning the financial aspects or profit of the plain- 
tiff’s business, and we find no prejudicial error in the admission of any such 
evidence. The provisions of the policy, upon which the plaintiff’s right to 
recover depends, specifically bring into issue the question whether the plaintiff 
is wholly and continuously disabled from engaging in any occupation or emplov- 
ment for waae or profit. The evidence referred to in these exceptions all related 
to the financial aspects of the business conducted by the plaintiff and appears to 
us to be reasonably pertinent to the issues of the instant case. The objections 
generally go to the weight to be given such evidence rather than to its admissibility. 
If anv of it was admitted in error, it was at least not prejudicial. For this reason 
all of the plaintiff's exceptions now relied on, which are to the introduction of 
evidence, are overruled. 

This leaves for consideration only the twenty-seventh exception, to the decision 
of the trial justice. He ruled that the burden was upon the plaintiff to show by 
a fair preponderance of the evidence that between September 27, 1935, and June 1, 
1936 (the period for which recovery at the rate of $50 per week is sought), he 
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was “wholly and continuously disabled * * * from engaging in any occupation 
or employment for wage or profit” to the extent that would require the defendant, 
under the policy, to pay the disability benefits specified therein; and, after discussing 
the law and evidence in a carefully prepared rescript, he set forth numerous 
findings of fact upon which he reached the conclusion that the plaintiff had not 
shown by a preponderance of the evidence that he was so wholly and continuously 
disabled as to warrant his recovery under the terms of the policy. 

|2] From our examination ot the evidence, we cannot say that the conclusion 
reached by the trial justice was erroneous. There is evidence to warrant the 
finding that the plaintiff was not wholly and continuously disabled within the degree 
contemplated by those terms in the policy, whereby the defendant would be 
required to continue to pay benefits thereunder after September 27, 1935. The 
plaintiff, following the rule of liberal construction, urges that the words “wholly and 
continuously disabled * * * from engaging in any occupation or employment for 
wage or profit”, in this type of insurance policy, are not to be construed literally, 
but rather substantially so as to effect the object of the policy and the intent of 
the parties. Nevertheless, conceding the rule advocated, the evidence here warrants 
the conclusion that the plaintiff on or after September 27, 1935, was personally able 
to perform and did perform regular and important services as the proprietor 
and manager of a large garage business, from which he derived a_ reasonable 
livelihood; and further that, in the kind of occupation for which he was qualified 
and which was in contemplation of the parties when the policy was issued, he 
was able, after September 27, 1935, to perform and personally did perform in 
the customary way all of the substantial duties and requirements of such an 
occupation. 

In his application for this policy of insurance, the plaintiff described his 
occupation as “chief executive with office and travel duties only”. The issuance 
of the policy thereon makes clear the intent of the parties thereby to insure the 
plaintiff against disability, of the nature described therein, which would affect 
his earning capacity in substantially that kind of occupation. While at that time 
he also engaged in the selling of automobiles from a different headquarters, a 
venture which was shortly thereafter discontinued by receivership proceedings, 
he was spending approximately two-thirds of his working time in attending to 
the garage business. : 

The evidence shows that at that time and before his affliction he determined 
the policies of the business, hired and fixed the saleries for workmen whom he 
engaged, attended to some of the bookkeeping—having a bookkeeper most of the 
time—prepared and sent bills, conferred with customers, mechanics and other 
workmen relative to the service or repair work, took care of the financial end of the 
business and generally exercised the functions of a proprietor who was the 
executive head and active manager of the business. It does not appear in 
evidence that he then engaged physically in the mechanical work of repairing, 
for which he had employed other workmen; nor that he then intended to be 
covered by this insurance policy in the capacity of a skilled mechanic or other 
workman or employee around the garage. 

The evidence further discloses that since September 27, 1935, he has been 
spending several hours regularly each day at the garage in the morning and that 
in the afternoons and evenings, he has been playing auction bridge for some 
five or more hours at one of the country clubs in East Providence and at his home 
or the home of friends. He admitted that he “was owning and running the 
business” and that he “was the manager” of the garage business, in addition to 
having money invested in it and employing other people to work for him and in 
telling them what to do. The business was apparently operated, advertised and 
listed in directories under the plaintiff’s own name for many years, and, while he 
formerly hired one Darnell largely to do the bookkeeping and certain “white 
collar” duties up to 1925 or 1926, he has ever since been doing that work himself. 


The evidence also shows that he has been attending to all of the financial 
aspects of the business and personally has been attending to all the usual office 
work and the bookkeeping, with the exception of some assistance which he receives 
twice a month from an auditor or accountant, who prepares trial balances and 
profit and loss statements, and who also attends to Federal income tax returns 
from figures provided and kept by the plaintiff; that he has continued to hire 
and direct at least four employees who have been engaged by him to do repair 
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and other work incidental to the garage business; that he has continued to confer 
with customers and the mechanics, to purchase and account for supplies and 
generally to determine all of the policies; that he has been preparing and sending 
out bills to customers, and also has been the manager and director of a garage 
business having a capacity of eighty to one hundred cars, and the incidental sales 
of oil, gas, tires and the repair of automobiles; that he has been paying himself 
and his brother Francis P. Davis a substantial rent for the use of the garage 
property, which they own together, and also that he has continued to credit 
himself with $50 per week as salary for his personal services in the business; 
and that the gross average annual income from all of the garage business has been 
apparently in excess of $20,000, and has shown, according to the defendant’s 
analysis, an annual profit in all the many years during his disability, with the 
possible exception of one. 

The evidence further discloses that the plaintiff’s disability has had no effect 
upon his mentality, his arms, hands or generally upon his body above the waist. 
He is now able to drive and does drive his own automobile, with the aid of special 
appliances, and has made considerable progress in ability to walk around, with the 
aid of crutches. According to his doctor’s testimony there is nothing in his physical 
and mental condition which would prevent him from doing more of the kind of 
work in which he is now engaged, and that his present work is performed wholly 
without any danger or detriment to his health. 

To summarize this and other evidence, it is reasonable to conclude that he 
has physical and mental capacity to perform and is now performing personally, in 
the manner which is usual and customary to one engaged in his kind of occupation, 
all of the substantial duties required of the manager and director of a reasonably 
large garage business; and further that he is able to perform and, without detri- 
ment or danger to his health, is performing all of the substantial duties in connection 
therewith which he was performing at the time when the insurance policy was 
issued, ‘ 

We cannot agree that the evidence in this case shows that the plaintiff is 
performing merely “trivial things” or that his work and income therefrom is 
merely an incident of ownership, as urged by counsel for the plaintiff. The fact 
that the plaintiff is now performing substantially all the bookkeeping and other 
work formerly attended to by the paid employee Darnell indicates that he is now 
making a substantial contribution of personal services to the garage business, 
which kind of services he did not formerly perform. That such bookkeeping 
has not been as simple or trivial, as described in the plaintiff’s brief, appears from 
a consideration of the exhibits and from the following testimony of the witness 
Goodman, a certified public accountant: 

“QO. Did vou find the books clearly and fully kept, Mr. Goodman? A. I did. 

“O, And very briefly, without going into too elaborate detail, just describe 
the various steps. A. Charges are made out in the garage, forwarded to the 
ottice, Mr. Davis records the charges in the bill book, transfers them to a sales 
book, the sales book is summarized, posted as far as individual accounts are con- 
cerned, to the accounts receivable ledger, transferred to the cash receivable 
hook or cash journal. This cash journal also records money received from 
customers, money paid to creditors—records the creditors’ bills. Postings are 
made from that book monthly to the ledger. The whole constitutes an accurate 
double entry bookkeeping system. I might say that from the ledger the monthly 
or bi-monthly statements are prepared which are very enlightening.” 

In our opinion the evidence shows that, since September 27, 1935, he has 
been making a substantial personal contribution of important services as_ the 
general manager and also as a bookkeeper, independent of his ownership of or 
investment in the business; that he has earning capacity to make a_ reasonable 
livelihood, as indicated by the credit of $50 as weekly salary for personal services, 
in an occupation for which he is qualified; and that his performance for wages 
or profit of all the substantial duties which are required and customarily performed 
by one engaged in the occupation of office executive, which was contemplated by 
the parties, supports the conclusion that he is not “wholly and continuously 
disabled by such disease from engaging in any occupation or employment for 
wage or profit”, as contemplated by the terms of the policy, even when this 
language is construed liberally in accordance with the contention of the plaintiff 
and with the cases submitted by him. 
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From our consideration of the evidence we cannot say that the conclusion of 
the trial justice was clearly erroneous. 

All of the plaintiff's exceptions are overruled and the case is remitted to 
the superior court for entry of judgment for the defendant on the decision. 


BENNETT v. METROPOLITAN LIFE INS. CO. No. 7997. 
Supreme Court of Rhode Island. July 29, 1938. 
1 Atlantic Reporter (2d) 114. 
2. INTERVENING CAUSE. 

In action on accident policy for alleged total disability, a charge which 
repeatedly stated that, for insured to recover, disability was required to have 
resulted independently of any “intervening cause,” without defining quoted 
term, improperly precluded consideration of insurer’s nonliability under exclusion 
clause of the policy in the event there were contributory causes from bodily 
disease or infirmity. 


(For other cases, see Insurance, Dec, Dig. § 669{11].) 


Exceptions from Superior Court, Providence and Bristol Counties; Walter 
Curry, Judge. 

Action in assumpsit by Leona Bennett against the Metropolitan Life 
Insurance Company under an accident policy for total disability. Verdict for 
plaintiff, and defendant brings exceptions. 

Exceptions sustained and the case remitted for a new trial. 

Godfrey & Cambio and Gerald L. Bronstein, all of Providence, for plaintiff. 

Tillinghast, Morrissey & Flynn, M. Walter Flynn, and John M. Dunn, Jr., 
all of Providence, for defendant. 

Fiynn, Chief Justice. 

This action in assumpsit was brought by the plaintiff to recover, under an 
accident insurance policy issued by the defendant, certain benefits for her 
alleged total disability. In the superior court a jury returned a verdict for the 
plaintiff in the full amount of her claim and the trial justice subsequently denied 
the defendant’s motion for a new trial. The case is before us upon the defend- 
ant’s exceptions to this ruling of the trial justice, to his refusal to charge as 
requested, and to certain portions of the charge as given. 

It appears in evidence that the plaintiff was insured by the defendant 
insurance company under an accident policy dated March 11, 1931, “against the 
results of bodily injuries sustained while this policy is in force and caused 
directly and independently of all other causes by violent and accidental means.” 
The following clauses of the policy are pertinent to the plaintiff’s right to 
recover: 

Clause 2. “If such injuries * * * directly and independently of all other 
causes, shall, within two weeks from the date of the accident, continuously and 
wholly disable and prevent the insured from performing any and every kind of 
duty pertaining to the occupation in which be is engaged at the time of the 
accident, the Company will pay the insured the weekly indemnity above specified 
for the period of such total disability, not exceeding 52 weeks.” 

Clause 9, the so-called exclusion or exception clause, reads as follows: “This 
insurance shall not cover * * * nor shall it cover accident, injury, disability, 
death or any other loss caused wholly or partly, directly or indirectly, by disease 
or bodily or mental infirmity or medical or surgical treatment therefor; nor 
shall it cover injury, disability, death or any other result caused wholly or partly, 
directly or indirectly, by ptomaines or disease germs or any kind of infection, 
whether introduced or contracted accidentally or otherwise (excepting only 
septic infection of and through a visible wound caused directly and independently 
of all other causes by violent and accidental means) * * * .” 

The weekly indemnity specified was $15 and Clause 4 provides that such 
indemnity shall be doubled if the injuries are received while the insured is riding 
as a passenger in or on any public conveyance of a common carrier. It further 
appears in evidence that the plaintiff was thirty-five years of age, and, until 
a few days before the accident, was employed in doing typing and other clerical 
work in a mill office. 


On April 7, 1933, she was a passenger on a bus of the New England Trans- 
portation Company en route from Providence to New York when it was driven 
off the road, down an embankment and was tipped over on its side. The plaintiff 
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testified that her daughter was sitting next to her on her right, reclining her 
head upon the plaintiff's right arm which was extended around her daughter who 
was asleep; that because of the accident her daughter’s elbow was driven 
violently against her right side or abdomen, causing certain internal injuries, 
and that she also received injuries to her back, a sprain or wrenching of the 
shoulder, and injury to her nerves, for all of which she later required and 
received medical attention. 


Apparently after examination by the defendant's medical representative 
she was paid by the defendant, in accordance with the terms of the policy, $30 
per week for eight weeks. Thereupon the defendant ceased further payments 
on the ground that the plaintiff was no longer entitled to benefits under the 
policy. The plaintiff on September 10, 1934, commenced this action to recover 
the remainder of the fifty-two weekly benefits, allegedly accrued under the 
terms of the policy. 

The plaintiff contended that her disability was total and that it resulted 

solely and directly from the accident. The defendant questioned her total dis- 
ability after a period of eight weeks, for which it had paid, and also contended 
that the injuries from which the plaintiff was suffering were not caused directly 
and independently of all other causes by violent and accidental means. 
; [1] The defendant makes four major contentions, namely, that the trial 
justice was in error, first, in refusing to grant the defendant’s motion for a new 
trial; second, in giving certain portions of his instructions to the jury; third, in 
granting the plaintiff's sixth request to charge; and fourth, in denying the 
defendant’s. second request to charge without modification. All of its other 
exceptions being neither briefed nor argued are deemed to be waived. Since 
its above contentions, second to fourth, inclusive, relate to the law of the case 
and to its exceptions, third to sixth, inclusive, they may be considered first. 


[2] Defendant’s counsel contends on the law of the case that the repeated 
use by the trial justice in his charge of the words “intervening cause’ was con- 
fusing, misleading and prejudicial. He argues substantially that these words 
limited the jury to the consideration only of such physical conditions of the 
plaintiff or such other intervening causes of her disability as may have occurred 
between the accident and the injury, whereas the defendant was entitled, under 
the provisions of Clause 9 of the policy, to have the jury consider whether any 
other cause, either before or after the accident, cooperated as a contributing 
cause to produce the plaintiff's disability; and that such language, though per- 
tinent to tort actions, was misleading and confusing when applied to an action 
based upon an insurance contract; and that there were other prejudicial errors 
in the charge as given. 

We have examined séparately and in conjunction with the charge as a whole 
the portions referred to, and a majority of the court are of the opinion that the 
language of the charge contained certain inconsistencies; and that it so over- 
emphasized the necessity of finding that any other cause must be an intervening 
cause in order for the defendant to prevail, that the jury were substantially 
limited in their consideration of certain evidence concerning the plaintiff's con- 
dition prior to the accident, which the defendant claims contributed as a cause 
to the plaintiff’s disability. 

The trial court constantly kept before the jury the necessity of finding, in 
order to defeat a recovery on the policy, that any cause which might contribute 
with the accident to produce the plaintiff’s disability must also be an intervening 
cause. Nowhere in the charge did the court define what he meant by an inter- 
vening cause. Therefore, the jury were left to infer either that “intervening 
cause” was synonymous with “contributory cause”, which it is not; or that it 
meant what the words “intervening cause” connote in law, namely, a new and 
independent cause which breaks the causal connection between the accident and 
injury so as to become of itself the sole efficient or proximate cause of the 
injury. If this last meaning were adopted by the jury, it would have eliminated 
entirely the theory of the defendant regarding “contributory cause” as relied 
upon by it under the evidence and policy. 

The following excerpts from the charge will suffice to show the law as it was 
given to the jury in this connection. In the early part of the charge the court 
instructed the jury that: “In order for the plaintiff to recover she must prove 
that the effects resulting from the accident of April 7th, 1933, directly and 
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independently of any intervening cause, disabled her from performing the duties 
pertaining to her occupation.” (Italics ours. ) 

A little later the court again said: “The question for you is how much, if any, 
of these conditions do you find to have been proven were caused directly and 
independently of any intervening causes, by the accident of April 7th, 1933. There 
you have a question of cause and effect. Now by a cause we mean the proximate 
cause, the event or direct and predominant cause.” (Italics ours.) 

Further on appears the following: “Now here the plaintiff must prove that 
her disability, if she has one, resulted directly and independently of any independent 
intervening cause, from the accident of April 7th, 1933.” (Italics ours.) 

Then toward the later portion of the charge, after the court had made some 
slight reference to “intervening or contributory causes”, the trial justice again 
reverted to the,expressiOn of intervening causes as follows: “If the plaintiff has 
proved by a fair preponderance of the evidence that the injuries she received did, 
within two weeks of the accident, directly and independntly of all other intervening 
causes, continuously disable her to the extent * * * she was totally disabled within 
the meaning of her policy * * * .” (Italics ours.) 

Still later, after discussing the weekly disability benefits and double indemnity 
feature of the policy and just before concluding a charge, the trial justice 
said: “Now if the plaintiff has failed to prove by a fair preponderance of the evi- 
dence, that is, by the greater weight of the evidence, that she received a total dis- 
ability, as I have explained that to you to mean, caused directly and independently of 
all other intervening causes, by the injuries which she received in this accident; she 
is not entitled to recover.” (Italics ours.) 

Thus the dominant note running thronghout the charge naturally would limit the 
jury’s consideration to the evidence of only such condition or infirmity of the plaintiff 
as amounted to an intervening cause between the accident and the injury, thereby 
excluding from their consideration any evidence of the plaintiff's condition of bodily 
disease or infirmity before the accident, which defendant claims was a contributing, 
as distinguished from an intervening, cause to produce her disability. The 
references to intervening causes, as distinguished from contributory causes of the 
plaintiff’s disability, appear at least six times. However, it must be conceded 
that, in one or two closely connected portions in or about the middle of the 
charge, the trial justice seems to have included contributory cause in his instruc- 
tions by stating: “It is for you to decide * * * what results followed from the 
accident, without any other intervening or contributing cause.” 

Notwithstanding these references, however, a majority of the court are of 
the opinion that the persistent repetition of the objectionable and misleading 
language concerning intervening causes, especially at the beginning and ending 
of the charge, would naturally predominate with the jury to the prejudice of 
the defendant's contention concerning the evidence upon which it relied. 

In addition the trial court granted the plaintiff's sixth request to charge, with 
some modification. The request itself apparently was based upon language 
assembled from different parts of the court’s discussion in the case of Freeman 
v. Mercantile Accident Ass’n. 156 Mass. 351 20 N.E. 1013, 17 L.R.A. 753. The 
policy in that case dealt solely with the accident as the proximate cause of the 
disability and was very much different from the policy in the instant case. 
While appropriate in that case, the language in the instant case added to the 
confusion resulting from the charge concerning intervening and. proximate 
causes; even though its effect was somewhat modified in the court’s additional 
language. 

For these reasons the charge is found to have been misleading and prejudicial 
to the defendant. In this view of thé case it is unnecessary to consider its 
other exceptions or contentions. 

The defendant’s third, fourth, fifth and sixth exceptions are sustained and 
the case is remitted to the superior court for a new trial. 
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ST. PAUL FIRE & MARINE INS. CO. v. JONES. 
JONES v. ST. PAUL FIRE & MARINE INS. CO. No. 8658. 
Circuit Court of Appeals, Fifth Circuit. July 8 1938. 
Rehearing Denied Aug. 31, 1938. 
98 Federal Reporter (2d) 448. 
2. LOCATION. 

Where insured having fire policy covering cotton at two locations mistakenly 
misdescribed in policy applied for renewal and general agency of insurer wrote 
renewal policy covering cotton at one location which was misdescribed and 
insured received policy and filed it away without reading it and did not discover 
until after loss that location covered was misdescribed, insured was entitled to 
have policy reformed as to misdescribed location. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. RECORD WARRANTY. 

The record warranty clause of a fire policy covering cotton in warehouse 
requiring insured to make and preserve an accurate record of all cotton received 
aud shipped showing identity, location, and change of location of each bale, and 
dates of all such transactions was not substantially complied with to enable 
insured to recover on policy where only record made and kept by insured was 
duplicate receipt book containing duplicates of warehouse receipts showing 
weight of each bale, receipt number and date when issued and other records 
on which insured relied came to him from outside sources. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

4. RECORD WARRANTY. 

The failure of the insured to comply with record warranty clause of fire 
policy covering cotton in warehouse avoided policy and defeated insured’s claim 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

5. WAIVER. 

In action on fire policy waiver and estoppel are effective against a record 
warranty defense where facts of waiver and estoppel exist. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

6. WAIVER. 

To establish waiver or estoppel against record warranty defense in action on 
fire policy, it is essential that knowledge has been brought home to insurer that 
warranty provision is not being complied with and that by word, act or conduct 
thereafter, the insurer has recognized continuance of policy coverage in face of 
breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

7. RECORD WARRANTY. 

Evidence held insufficient to justify judgment against insurer on fire policy 
covering cotton in warehouse and containing record warranty clause on ground 
that insurer waived keeping of required record or acted so as to mislead insured 
into not keeping record with knowledge that records were not being kept. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

8. REPORT. 

Where fire policy covering cotton in warehouse contained warranty that 
insured would report to insurer not later than Tuesday of each week the number 
of bales on hand at close of each day of preceding week and that insured would 
preserve accurate record of all cotton received and shipped showing weight, 
classification and identity of each bale, its location and change of location and 
dates of all such transactions, which record should be open at all times for 
iuspection, acceptance by insurer of reports which did contain required 
information, prior to fire, did not operate as waiver of record warranty pro- 
vision as to keeping records for use after fire, since only after fire would records 
required by record warranty clause be called for or needed. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal and Cross-Appeal from the District Court of the United States for 
the Southern District of Texas; Thomas M. Kennerly, Judge. 

Suit to reform for mistake and to recover on as reformed a policy insuring 
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cotton in bales against loss or damage by fire by Homer Jones, doing business 
under the assumed name of Farmers & Merchants Warehouse Company against 
St. Paul Fire & Marine Insurance Company. From a judgment reforming the 
policy and granting recovery thereon as reformed, in part, the defendant appeals, 
and the plaintiff cross-appeals. 

Reversed and remanded, with directions. 

Lloyd E. Elliott, of Dallas, Tex., and W. L. Kemper, of Houston, Tex., for 
appellant and cross-appellee. 

Austin Y. Bryan, Jr., of Houston, Tex., C. W. Kennedy, Jr., of Crockett, 
Tex., and Dan MacDougald, of Atlanta, Ga., “for appellee and cross-appellant. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Hutcueson, Circuit Judge. 

The suit was to reform for mutual mistake, and to recover on as reformed, 
a policy of insurance for $50,000, insuring cotton in bales at a named location, 
against loss or damage by fire. The claim for reformation was that the policy mis- 
described the location of the cotton insured. The claim for recovery was that 
798 bales of insured cotton, of the value of $47,458.28, had been totally destroyed 
by fire. The prayer was for reformation of the policy, and for judgment on it as 
reformed for the full amount of plaintiff’s loss. 

The defense to the claimed reformation was not that the policy ought not 
to be reformed as to the misdescribed, so as to cover as, to the correct, location. 
It was that it should be reformed for a coverage not of $50,000, but of $40,000, 
the amount of coverage at the location of the fire carried in the policy in renewal 
of which the one sued on was issued. 

The defenses to the recovery were: A denial that there were 798 bales of 
cotton destroyed, a denial that the weight, grade, staple and value of the destroyed 
cotton was as claimed; a claim that the policy in suit was “other insurance”, and a 
claim that defendant had breached two promissory warranties. One of these 
was the reporting warranty: “It is warranted that when this policy becomes 
effective assured shall report to this company the number of bales on hand at 
each location, and thereafter shall report not later than Tuesday of each week 
the number of bales of cotton at such location at the close of each day of the 
preceding week.” 

The other was the record warranty: “Warranted by the assured (a) That 
he will make and at all times preserve an accurate record of all cotton received 
and shipped, showing the weight, classification and identity of each bale, its 
location and change of location, and the dates of all such transactions, which 
record should be open at all times for the inspection of any authorized represent- 
ative of the company upon request.’ 

To the pleading of violation of recording and reporting warranties plaintiff, 
by suppRmental replication, pleaded estoppel and waiver. 

The District Judge rejected all of the defenses, to reform the policy as 
contended for by plaintiff, and to find for plaintiff on it as reformed, not, 
however, for $47,458.28 for the 798 bales of cotton destroved as claimed by 
plaintiff, but for $43,485.71, for 731 bales, the amount of cotton plaintiff had 
reported. The claim for 67 bales was reiected, because of the failure of insured 
to report them as on hand. 

Appellant makes two points against the decree, appellee by cross appeal 
makes two. Appellant’s points are (1) that there is no evidence of a meeting 
of the minds of the parties on the policy upon which recovery was allowed; and 
(2) that there was a breach of the record warranty clause of the policy sued on. 

Appellee’s points are (1) that the finding, that the 67 bales disallowed for 
were not reported to defendant, was erroneous; (2) that if they were not so 
reported, it was the fault, not of plaintiff, but of defendant’s agent, and it was 
error not to reform the reports as prayed. 

We dispose of these points and of the cross appeal by saying merely that we 
agree with the District Judge that the 67 bales were not reported, and that no 
case for reforming the reports was made out. We turn them to the points 
appellant makes. 

Its first point is that since the policy sued on was issued upon the request of 
plaintiff for a renewal of the then existing policy, which, though mistaken in its 
description of the precise location, covered plaintiff's two locations for $75,000, 
apportioned $40,000 to the one in question here, and $35,000 to the other, the 
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policy in question should be reformed to conform to the one it renewed. The 
argument here is that since plaintiff had not asked for, and defendant therefore 
had not intended to issue, one policy for a single coverage on the two locations, 
to reform it as to the description of one location, leaving it to stand for full 
coverage thereon, and without any coverage at all as to the other, is not to reform 
the contract to correct the mutual mistake of the parties, and to conform to their 
mutual intent. It is to make a contract which neither of them had intended to 
make or made. In short, appellant arguing that the reformation prayed for and 
allowed makes a contract which neither insured nor insurer intended, protecting 
the insured at one location to the extent of $50,000, and not at all at the other, 
insists that the policy must be reformed as of the date of its issuance, to speak 
the then mutual intent of the parties, and thus reformed, it must provide coverage 
for the two locations, in the same proportions, indeed, in the same amounts, as 
the policy it renewed. 

The point made on the breach of the record warranty is that though that 
warranty specifically required plaintiff to make and preserve an accurate record 
of all cotton received and shipped, showing the weight, classification and identity 
of each bale, its location and change of location, and the date of all such trans- 
actions, no such record was kept. 


From the facts found by the District Judge and others in the record, as to 
which there is no dispute, it appears that plaintiff, having a policy upon cotton 
at two locations, mistakenly misdescribed in the policy, with a total coverage of 
$75,000, apportioned $40,000 to the location in suit here, and $35,000 to the other, 
made request for a rénewal. This request was communicated to and acted 
upon by the general agency, where, upon the wholly mistaken view that one of 
the plaintiff’s locations had been cancelled eut, and upon the belief, based upon 
the cotton reported during the preceding year, that $50,000 would be sufficient 
coverage, a new policy for $50,000 was written on one location, itself misdescribed. 
This policy was then sent back to the local agent for delivery, with the explanation 
of the change from $75,000 to $50,000 that the latter amount seemed sufficient, 
and the statement that the policy had been written in an endeavor to conform 
to plaintiff's request, and that if it did not do so, it would be made to. Plaintiff 
received the policy, filed it away without reading it, and did not know, until 
after the fire, either the amount of it, or that it covered only one location and 
misdescribed that. He supposed that he had obtained the coverage that he had 
asked for. 


[1] We have been cited to numerous text books and decisions upon relief 


by reformation. We find no inharmony or discord in them upon the general 
principles which control here. These are thus summed up and stated in Hayes 
v. Travelers Insurance Company, 10 Cir., 93 F.2d 568, 570:' “Where an agreement 
has been reached by the parties as to the terms of a contract, but either through 
the mutual mistake of the parties, or through mistake upon the part of one and 
fraud or inequitable conduct on the part of the other, the written instrument 
drafted to evidence the contract fails to express the real agreement and intention 
of the parties, equity may grant reformation. However, there must be an ante- 
cedent agreement which the written instrument evidences, and the mistake must 
have been in the drafting of the instrument and not in the making of the contract 
which it evidences. And absent fraud or inequitable conduct on the part of 
one, the mistake must be mutual. Russell v. Shell Petroleum Corp. (C.C.A. 10) 
66 F.2d 864, 867.” 

It is the application of these principles, rather than their statement, which 
makes the difficulty here. 

[2] All of us agree that the policy should be reformed as to the misdescribed 
location. We are not in agreement as to whether the District Judge was right 
in reforming it so as to make it effective for $50,000 on the location in suit, or 
whether it should have been reformed to cover, as the old policy did, $75,000 


1Cf. Connecticut Fire Ins. Co. v. Oakley Bldg. & Loan Co., 6 Cir., 80 F.2d 717; Hartford 
Fire Ins. Co. v. Tatum, 5 Cir., 5 F.2d 169; Eames v. Home Ins. Co., 94 U.S. 621, 24 
L.Ed. 298; A&tna Ins. Co. v. Licking Valley Milling Co., 6 Cir., 19 F.2d 177; Great American 
Ins. Co. v. Johnson, 4 Cir., 25 F.2d 847. Liverpool & London & Globe Ins. Co. v. Crosby, 
6 Cir., 83 F.2d 647; Springfield Fire & Marine Ins. Co. v. Martin, 5 Cir., 77 F.2d 492; Day 
v. Fireman’s Fund Ins. Co., 5 Cir., 67 F.2d 257; St. Paul Fire & Marine Ins. Co. v. Culwell, 
Tex.Com.App., 62 S.W.2d 100. 
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on the two locations, apportioned $40,000 on the one in suit, and $35,000 on the 
other. The writer thinks the facts detailed show that plaintiff requested, and 
detendant intended to issue to plaintiff, not a policy which would insure for 
$50,000 on one location, and leave the other uninsured, but one which would 
give him as to each location, the coverage for the new year he had in the old. 
He thinks that the mistake of defendant’s agent in misapprehending the facts 
as to the location of the cotton, and in describing and covering a single location, 
instead of two, is not a mutual mistake, but the unilateral mistake of the agency 
clerk, and that it is without effect upon the rights of the parties to make a new 
contract for them. His associates think that since the court is in agreement 
with appellant that the record warranty was breached, and there can be no 
recovery at all on the policy, the question of for what amount it should be reformed 
becomes academic, and should be left undecided, 

We turn, then, to the breach of the record warranty. 

It is quite plain, indeed appellee admits, that he did not make or keep, or 
undertake to make or keep, any record of the classification, that is, of the grade 
and staple of each bale of cotton stored in his warehouse. He boldly contends 
that it is not customary for warehousemen to keep such records, and that there- 
fore the provision in the policy that he should do so may not be given applica- 
tion, As to the other requirements of the record warranty clause, that he should 
make and preserve an accurate record of all cotton received and shipped, show- 
ing the identity, location, and change of location of each bale and the dates of 
all such transactions, appellee insists that he has substantially complied with 
them, appellant that he has not complied with them at all. The only record of 
any kind made and kept by appellee was the duplicate receipt book, containing 
duplicates of each warehouse receipt issued. These show the weight of each 
bale, the receipt number, and the date when issued. They do not show the 
location or change of location of any of the bales, nor any identifying number 
or symbol by which each bale could be picked out. Appellee testified, however, 
that the practice was to tie a tag on each bale of cotton with the receipt number 
of that bale written on the corner of it, and when the owner of a bale wanted it 
shipped out he could identify it by comparing receipt with tag. Appellee made 
no record of warehouse charges. These were handled in this way; the Com- 
modity Crepit Corporation, which had loaned money on the cotton, would send 
him from time to time what is known in the record as “pink slips” containing 
listings of cotton on which they held loans. Appellee would check his cotton in 
storage against these receipts, and would certify on the originals that that cotton 
was in storage, retaining the duplicates. Appellee made and kept no records 
showing removals of cotton from his warehouse. If cotton was shipped he would 
withdraw from the “pink slips” the slip or slips pertaining to the bale or bales 
shipped, and the remaining slips would constitute his record of bales on hand. 
He testified at some length about this: 

“If I had a bale going out of my warehouse I would withdraw the corres- 
ponding pink sheet from this bunch of papers. I relied on these pink sheets to 
show what government loan cotton I had in my warehouse; these are my main 
records. If a bale of government loan were to go out I would pull the sheet 
of that bale out. Unless a bale of cotton went out of there, I didn’t pull any 
of the sheets out of there. These sheets I hold in my hand that I say I rely 
upon correctly represent a record of the government loan cotton that was in my 
warehouse at the time of the fire. ' 

“IT did not keep any other character of records than those I have identified 
for you. I have been operating under the system of records I have now iden- 
tified ever since 1925. In the main, these records satisfactorily served my 
business up there, I was able, under those records and the system I employed, to 
reasonably promptly find a bale of cotton and ship it out for a customer when 
he brought over the original receipt like I have testified to. I have never lost a 
bale of cotton. 

“T kept no record of the classification of this cotton; I would not now at this 
time undertake to testify to the court what the grade or staple of any one 
bale was, not by looking and seeing, but I would testify that it would stand up 
to % inch staple.” 

He also testified that he had no record on any of his books showing the date 
when any of the Commodity Credit Corporation cotton was shipped out. “At 
the time of the fire I had a complete record of the Commodity Credit Corpora- 





Fire 


tion’ 
shee 
shee 
tion 


purt 
Cory] 
all t 
true 
reqt 
atta 
stat 
Mid 
rece 
belo 
as 2 


Fire] St. Paul Fire & Marine Ins. Co. v. Jones 1453 


tion’s loans that had been made on cotton in my warehouse. I had those ‘pink 
sheets’ and I figured that was a pretty good record. I did not make the ‘pink 
sheets’ myself. In a way I simply depended on the Commodity Credit Corpora- 
tion to keep that record for me and I take that record and not my own.” 

The duplicate receipt books and these slips, not made by appellee for the 
purpose of complying with the record warranty, but by the Commodity Credit 
Corporation in connection with its business of lending money on cotton, were 
all that appellee had or offered as compliance with the record warranty. It is 
true that in his brief appellee does rest some claim of compliance with the 
requirement for classification upon the fact that each loan agreement and each 
attached warehouseman’s certificate which he signed, contained in it the printed 
statement, “All cotton listed in the above and attached schedule is classed as Low 
Middling or better, in grade, and is % inch or better in staple, unless the 
receipt number in the above or attached schedule is marked ‘X’ (indicating 
below % inch in staple).” He admits, however, that he signed these certificates 
as a matter of form; that he did not class any of the cotton, and that, though 
he had a general opinion and would swear that all of the cotton would stand up 
to “Low Middling or better” in grade, and % inch or better in staple, he had 
never examined or classed any particular bale. His main reliance is the fact 
that since he was not buying and selling cotton, and as a warehouseman had 
no need for a record of the grade and staple of cotton, his warehouse charges 
not depending upon grade or staple, the classification requirement of the war- 
ranty was not applicable to his policy. On the trial, having no record of class 
and grade, appellee was compelled to rely upon the opinion evidence of persons 
who claimed familiarity with the cotton that he had had in storage, and thus 
his recovery was based not upon his records, but upon extrinsic evidence as to 
grade, condition and value. 

In support of its claim that the keeping of accurate records on the cotton 
was highly material to the risk, and to the determination of the loss, appellant 
points to the fact that appellee claimed in this suit for 67 more bales than he 
had reported, and that actual classification by government inspectors of the 101 
bales saved showed that more than half of the cotton was below % in staple, though 
the printed certificate on the loan agreement appellee had signed had stated. it 
was % or better. Appellee, invoking the rule that substantial compliance with 
the record warranty is sufficient, and pointing to the lack of proof or claim of 
deliberate or intentional fraud, and the custom and practice of warehousemen in 
the handling of cotton, insists that there was substantial compliance here; 
appellant as vigorously insists that with the important requirements of the 
warranty there was no compliance at all. 


[3, 4] Appellant, we think, has the right of it, both as to its proposition that 
where there is no compliance with important provisions of the warranty, sub- 
stantial compliance may not be claimed, and that here there was no compliance 
at all with the requirement that appellee should make and preserve an accurate 
record, showing the classification and identity of each bale, its location and 
change of location, and the dates of such transactions. Appellee not only kept 
no record of the classification, he at no time classified the cotton. After the 
fire he presented no books or records showing its classification; he had none to 
present. Neither did appellee keep a record as to the location or change of 
location of the cotton as it moved in and out, such as the warranty clause 
required. The only record he made and kept showed merely that he had 
received a bale of cotton, and had issued a receipt for it. This was the sum and 
substance of his record making; what else he had he got from the outside, and 
none of this was or purported to be in compliance with the record warranty. 
The meaning and effect of a record warranty clause and the consequences in 
Texas of a failure to comply with it are well settled by the Texas decisions. 
They make it clear that the proof of compliance tendered here is not proof of 
substantial compliance, but of no compliance at all, and that appellee’s failure 
to comply with the warranty avoids and defeats his claim. McPherson v. Cam- 
den Fire Ins. Co., Tex.Com.App., 222 S.W. 211; Merchants’ & Manufacturers’ 
Lloyd’s Ins. Exch. v. Southern Trading Co., Tex.Com.App., 229 S.W. 312, 313; 
American Insurance Co. v. Davis, Tex.Civ.App., 77 S.W.2d 278; Rives v. Fire 
Ass’n of Philadelphia, Tex.Civ.App., 77 S.W. 424; Royal Exchange Assurance 
ot London v. Rosborough, Tex.Civ.App., 142 S.W. 70; 24 Tex.Jur. Secs. 219, 220. 
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But, argues appellee, if performance was not complied with appellant has 
waived compliance; that as to the failure to identify the location and change of 
location. of each bale, appellant has waived this by accepting reports which 
do not locate them, and by making no demand under the warranty for an 
inspection of the records as appellant was entitled under it to do, it waived the 
failure to classify by writing the policy with knowledge that persons in the 
business of warehousemen do not classify their cotton, and by not making 
demand or request for classification on the reporting forms. 

[5-8] Waiver and estoppel are indeed effective against a record warranty 
defense, where facts of waiver and estoppel exist. 24 Tex.Jur. Sec. 221. But it 
is an essential to such waiver or estoppel that knowledge be brought home to 
the insurer that the warranty provision is not being complied with, and that by 
word, act or conduct thereafter the insurer recognizes the continuance of the 
policy coverage in the face of the breach of the warranty. Here no such facts 
appear. The record warranty clause expressly provides that records be made 
and kept so as to be available after a fire. There is no evidence whatever that 
appellant waived the keeping of the required records, or that knowing they 
were not being kept, it acted so as to mislead appellee into not keeping them. 
Acceptance of the reports in solido, while it might be, as the District Judge 
held it was, sufficient as a waiver of the reporting provision requiring report 
as to each location, could not possibly operate as a waiver of the record warranty 
provision as to keeping records for use after the fire. Only after the fire would 
these records be called for or needed. Nothing whatever occurred after the 
fire to raise a waiver or amount to an estoppel. Appellant completely and flatly 
repudiated liability on the ground that the conditions of the policy had not 
been complied with. Nothing constituting waiver or estoppel as to this clause 
arose before the fire for nothing came up between insurer and insured as to the 
keeping of the records this clause called for. It was error, therefore, to award 
plaintiff any recovery, and for that error the decree must be reversed, and the 
cause remanded for further proceedings not inconsistent herewith. 

Reversed and remanded. 


GLESSNER v. NESHANNOCK MUT. FIRE INS. CO. 
Supreme Court of Pennsylvania. June 30, 1938. 
Rehearing Denied Sept. 9, 1938. 
1 Atlantic Reporter (2d) 233. 
1. CHANGE IN INTEREST. 

Where insured, who had fire policy covering barn on insured’s farm and 
contents of barn, agreed to sell farm and personalty thereon, purchasers made 
down payment, took possession, purchased and planted seed, harvested crops 
therefrom and hay, and sold part of crops, there was a “change * * * in * * * 
interest * * * or possession” of crops and hay, and insured’s interest therein 
was other than “unconditional and sole ownership,” within the policy, which 
provided that it should be void in either of such events. 

(For other cases, see Insurance, Dec. Dig. §§ 328[5], 329.) 

2. CHANGE IN INTEREST. 

Where insured, who had fire policy covering barn on insured’s farm and 
contents of barn, agreed to sell farm and personalty thereon, purchasers made 
down payment, took possession, worked farm, and sold part of livestock, there 
was a “change * * * in * * * interest * * * or possession” of farming equip- 
ment and livestock, and insured’s interest therein was other than “unconditional 
and sole ownership” within the policy, which provided that it should be void in 
either of such events. 

(For other cases, see Insurance, Dec. Dig. §§ 328[5], 329.) 

3. SOLE OWNERSHIP. 

Where insured, who had fire policy covering barn on insured’s farm, agreed 
to sell farm and personalty thereon, purchasers made down payment, took 
possession, and worked farm, there was a “change * * * in * * * interest * * * 
or possession” of barn, and insured’s interest therein was other than “uncon- 
ditional and sole ownership” within the policy, which provided that it should be 
void in either of such events. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 
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4. TENANCY. 

Under fire policy covering barn and its contents and providing that it should 
be void if insured’s interest in insured property should be other than uncondi- 
tional and sole ownership or if change should take place in interest, title, or 
possession of insured property, “except change of occupants without increase 
of hazard,” quoted phrase referred to tenants only. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

5. CONTRACT FOR SALE. 

Under fire policy providing that it shall be void if insured’s interest in 
insured property shall be other than unconditional and sole ownership or if 
change shall take place in interest, title, or possession of insured property, 
“except change of occupants without increase of hazard,” mere executory con- 
tracts for sale of insured property, unaccompanied by transfer of possession, do 
not constitute “change in interest, title or possession.” 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

6. PROOF OF LOSS. 

An insurer’s letter, stating that proof of loss furnished under fire policy was 
insufficient and that insurer disclaimed all liability, did not waive defenses 
other than insufficiency of proof, where insured was not prejudicially affected 
by insurer’s position, 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal No. 189, January term, 1938, from judgment of Court of Common 
= Crawford County, November term, 1935, No. 13; O. Clare Kent, President 
udge. 
_ on a fire policy by Dessa Glessner against the Neshannock Mutual 
Fire Insurance Company. From a judgment for plaintiff for $3,500, defendant 
appeals. 

Reversed and rendered. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Thomas C. Cochran, of Mercer, and Thomas & Kiebort, of Meadville, for 
appellant. 

Frank D. Prather and Peters & Prather, all of Meadville, for appellee. 

ScHAFFER, Judge. 

This is an action on a fire insurance policy issued by defendant to plaintiff 
covering certain real and personal property on‘a farm, the legal title to which 
was in her at the time a fire consumed the barn and personalty. The jury 
rendered a verdict in plaintiff's favor and from judgment entered thereon 
defendant appeals. 

The issue in the case is whether plaintiff at the time of the fire was the 
unconditional and sole owner of the property insured and whether any change 
had taken place in the interest, title or possession of the subjects of insurance. 
This issue arises out of the following provision of the policy: “This entire 
policy shall be void, unless otherwise provided by agreement in writing added 
thereto,—(a) if the interest of the insured be other than unconditional and sole 
ownership; * * * or (d) if any change other than by the death of the insured 
take place in the interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard).” 

The testimony developed that plaintiff, who lived in Missouri, had received 
from W. H. Smith, her father, a deed for the farm on which the barn and con- 
tents covered by the policy of insurance were located. He procured the insurance 
in her behalf. She gave him a power of attorney, which she alone signed, her 
husband not joining, in pursuance of which he entered into an agreement with 
William N. Soles and Katherine Tyson, for the conveyance to them of the farm 
and personal property thereon for a cash consideration of $5,000, of which $200 
was paid at the signing of the agreement. As part of the consideration, Soles and 
Tyson were to convey certain property which belonged to them to plaintiff. 
Apparently, owing to some difficulty in making title, this conveyance has never 
been carried through. However, Soles and Tyson entered into possession of the 
farm on March 21, 1934, a few days after the agreement was executed, and con- 
tinued to occupy it at the time of the fire on November 9, 1934, and down to the 
present time. No deed has been made to them. 
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Soles and Tyson planted seed, which had been purchased by them, at the cus- 
tomary time in 1934 and the crops from this seed and the hay harvested by 
their labor are the grain, hay, straw, feed and seeds which plaintiff claims 
belonged to her and were covered by the policy in suit. Prior to the fire, Soles and 
Tyson had sold some of the cows transferred in the agreement, also some of the 
potatoes they had raised. Previous to the fire, the insurance company knew nothing 
of the agreement or that Soles and Tyson were in possession of the farm. 

By direction of the trial judge, the jury found specially the value of the 
various items for which claim was made, $2,000 for the barn; $600 for grain, 
hay, straw and other feed and seeds; $400 for farming implements and machinery, 
wagons, harness, sleighs and sleds, and $500 for livestock. 


[1] In no aspect of the situation do we see how recovery could be had for 
the grain, hay, straw, etc. Soles and Tyson borrowed the money for the seeds 
which produced most of the crop. All that was produced was harvested by their 
labor. Under the terms of the agreement, they were given possession of the 
property. Plaintiff had no title to these things. They belonged to Soles and Tyson. 

[2] We are likewise of opinion that plaintiff cannot recover for the other 
personal property. The agreement gave them absolute and unconditional posses- 
sion of it. Plaintiff argues that a conversation subsequent to the agreement modi- 
fied it in the respect that title did not unconditionally pass until a bill of sale was 
delivered; we are unable to adopt this conclusion. We think, under the terms of 
the agreement when possession was given, a change took place in the interest 
and possession of this personalty under the provisions of the policy. Vancouver 
Nat. Bank v. Law Union & Crown Ins. Co., C.C., 153 F. 440; Point Gratiot S. & G. 
Co. v. Hartford Fire Ins. Co., 77 Misc. 221, 136 N.Y.S. 877, affirmed 156 App.Div. 
924, 141 N.Y.S. 1142; Id., 216 N.Y. 661, 110 N.E. 1048. 

[3, 4] This brings us to the consideration of whether recovery can be sus- 
tained for the value of the barn. We are forced to the conclusion that it cannot 
be, because the policy is rendered “void if the interest of the insured be other 
than unconditional and sole ownership or if any change take place in the interest, 
title or possession of the subject of insurance unless otherwise provided by agree- 
ment in writing added thereto.” The ownership of plaintiff was not unconditional 
and sole, Soles and Tyson had an interest in the property. They had paid part 
of the consideration for its purchase and there had been a change in the interest 
and possession. The parenthetical clause “except change of occupants without 
increase of hazard” refers to tenants only. McGinnis v. St. Paul Ins. Co., 38 Pa. 
Super. 390. 

[5] While it may be true in some instances that a vendor, under executory 
articles of agreement for the sale of property, does not lose the protection of 
his insurance under such a provision in the policy as is now before us, this is 
not so where he puts the vendee in possession. ere executory contracts unac- 
companied by any transfer of possession do not constitute such a change as 
would render the policy void. Hill v. Cumberland Valley Mutual Protection Co., 
59 Pa. 474; Kronk v. Birmingham Ins, Co., 91 Pa. 300; Walter v. Sun Fire Office, 
165 Pa. 381, 30 A. 945; Dunsmore vy. Franklin Fire Ins. Co., 299 Pa, 86, 149 A. 


163. Where, as here, however, the contract is partially executed, part of the 


consideration paid and possession delivered to the vendee, the “interest” of the 
vendor is charged and he can no longer be considered “the sole and unconditional 
owner” within the intendmient of the policy. Unless this status is consented 
to by the insurer, the insured forfeits his rights under the policy. Ambrose v. 


Fire Ins, Co., 19 Pa.Super, 117. See for converse proposition, that the vendee 
in possession is the unconditional and sole owner, Imperial F, Ins. Co, v, Dun- 
ham. 117 Pa. 460, 12 A. 668, 2 Am.St.Rep. 686. “ * * * a mutually valid and 


binding contract for the sale of property, if accompanied by delivery of pos- 
session and the receipt of part of the purchase price, effects a change in the 
interest of the vendor therein, within the meaning of a _ condition stipulating 
that, unless otherwise provided by agreement, indorsed thereon, or added 


thereto, etc, the policy shall be void if any change, etc,, takes place in the inter- 
est, title or possession of the subject of the insurance. It has also been declared 


that this rule is further based upon the principle that the word ‘interest’, as 
used in such condition, is broader and more comprehensive than the word ‘title 
and embraces both legal and equitable rights. Again, it has been held that a 
contract binding the vendee to pay a certain price for a piece of real property 
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under which the vendee takes possession, and which binds the vendor to make 
a conveyance upon the payments being made, constitutes a sale which voids 
the pilicy if not consented to.” Couch on Insurance, Sec. 982. “ * * * under 
the usual provision avoiding the policy on an alienation, or change of title or 
interest, the delivery of a deed in escrow, or the execution of a contract of sale, 
possession being retained by the vendor, does not, according to the prevailing 
view, avoid the policy, though authority may be found to the contrary. Where, 
however, possession is delivered to the vendee under such a contract there is a 
change of title or interest.” 14 R.C.L. 1119. To the same effect are: First Nat. 
Bank v. Glens Falls Ins. Co., 4 Cir., 27 F.2d 64; Kavanaugh v. Franklin Fire 
Ins. Co., 185 Cal. 307, 197 P. 99; Levin v. State Assur. Co., 105 N.J.L. 422, 144 A. 
797; Sewell v. Home Ins. Co., 131 App.Div. 131, 115 N.Y.S. 345; Vancouver Nat. 
Bank v. Law Union & Crown Ins. Co., supra. For a complete citation of cases, 
see 60 A.L.R. 11, 45, 52. 


The case is ruled in principle by Bemis v. Insurance Co., 200 Pa. 340, 49 
A. 769, where we said (page 342, 49 A. page 769): “‘The law of the relation 
between the insurer and the insured is the policy, with all its clauses, conditions, 
and stipulations, by which their mutual rights and liabilities are defined and 
measured.’ West Branch Insurance Co. v. Helfenstein, 40 Pa. 289, 80 Am.Dec. 
573. In this case the policy stipulates that it ‘shall be void if any change * * * 
take place in the interest, title, or possession of the subject of insurance.’ The 
plaintiff was bound to know this provision of the contract. The prohibition is 
against any change in the title, or in any interest less than the title. The 
condition is an entirely proper one, and, having been made a part of the con- 
tract, the company had a right to rely upon it. Indeed, the relation of insurer 
and insured was only created by means of the offer upon the part of the com- 
pany, subject to the exact conditions expressed in the policy, and the acceptance 
thereof by the plaintiff. The insurer clearly stioedases that any change in title 
or in interest without its consent should avoid the policy.” 

16] Appellee argues that defendant’s conduct and correspondence consti- 
tute a waiver of all other defenses than that set forth in a letter which it wrote 
on February 27, 1935. This letter was addressed to Smith and a copy was sent 
to plaintiff in Missouri. It stated that a paper received by defendant from 
Smith and purporting to be a proof of loss suffered by plaintiff “is in no sense 
of the word a compliance with the requirements of the policy,” that the paper 
was not accepted by defendant as a proof of loss and that Smith had no author- 
ity to execute or file it. It was further stated that the company disclaimed all 
liability under the policy. We think the principle sought to be invoked has 
no pertinency to the situation now before us. It has as its basis that the insured 
has been misled to her injury by the attitude the insurance company assumes, 
as the cases of Freedman v. Fire Association, 168 Pa. 249, 32 A. 39; Bush v. 
Hartford Fire Ins. Co., 222 Pa. 419, 71 A. 916; Zoller Co. v. Hartford Fire Ins. 
Co., 272 Pa. 386, 116 A. 359, and Simons v. Safety Mutual Fire Ins. Co., 277 Pa. 
200, 120 A. 822, demonstrate. All that the letter relied upon for the argument 
made amounts to, is a repudiation of the proof of loss filed by Smith. Where, 
as here, the insured was not prejudicially affected by the position which the 
insurance company assumed, the principle can have no application. Fedas v. 
Insurance Co. of State of Pennsylvania, 300 Pa. 555, 151 A. 285. 


The terms of the policy deny plaintiff’s right to recover. 
Judgment reversed and here entered for defendant. 


BRIGGS v. MADISON et al. (PEOPLES BANK & TRUST CO, HOQUIAM 
BRANCH, Intervener). No. 27092. 


Supreme Court of Washington. Aug. 2, 1938. 
82 Pacific Reporter (2d) 113. 
3. SOLE OWNERSHIP. 
Under fire policy providing that the policy should be void if the interest of the 


insured be other than unconditional and sole ownership unless otherwise provided by 


agreement indorsed on. policy, where bill of sale to house on land of federal govern- 


ment recited a paid consideration of $700, failure of purchaser to disclose to insurer 
fact that only $5 was paid on the purchase price did not constitute a breach of the 
warranty which would absolve insurer_from liability. 


(For other cases, see Insurance, Dec. Dig. § 282[8].) 





1458 The Insurance Law Journal, Vol. 91 [Dec., 1938 


4. TRANSFER. 

Under fire policy providing that policy should be void if the interest of the 
insured be other than unconditional and sole ownership unless otherwise provided 
by agreement indorsed on policy, where owner by bill of sale transferred house 
located on land of federal government to purchaser who did not in fact pay recited 
consideration, transfer by bill of sale was not void within policy and purchaser was 
legal owner of property as against all the world, subject only to the right of owner 
to void transfer if grounds existed. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

6. BURDEN OF PROOF. 

In action on fire policy containing provision that policy should be void if the 
interest of the insured be other than unconditional and sole ownership unless pro- 
vided otherwise by agreement indorsed on policy, burden was upon insurer to show 
that insured did not own the property. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

7. VALUE. 

Under fire policy providing that policy should be void if the insured misrep- 
resented, in writing or otherwise, any material fact or in case of any false swearing 
by insured touching any matter relating to the insurance, where it was not shown 
that proof of loss set forth a false value on insured property or that insured’s testi- 
mony as to value of property and extent of the loss was false and insured testified 
only as to procurement of title and payment of purchase price, insurer could not 
void policy on ground that insured swore falsely in proofs of loss and on sworn 
examination under oath. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Department 2. 

Appeal from Superior Court, Grays Harbor County; Wm. E. Campbell, Judge. 

Action by Lloyd A. Briggs against Oscar E. Madison and wife for the balance 
of purchase price of certain property, wherein plaintiff had judgment upon which a 
writ of garnishment was issued to the Camden Fire Insurance Association, insurer 
of property which had been destroyed by fire, and wherein the Peoples Bank & 
Trust Company, Hoquiam Branch, intervened. From an adverse judgment, the 
Camden Fire Insurance Association appeals. 

Affirmed. 

Clarke & Clarke, of Seattle, and J. E. Stewart, of Aberdeen, for appellant. 

Sam L. Levinson and Jay Friedman, both of Seattle, and A. P. Wilson, of Mon- 
tesano, for respondents. 

MILLARD, Justice. 

In Tuly, 1936 Oscar E. Madison purchased from Lloyd A. Briggs a house owned 
by the latter situated in the Quinault National Forest, a government reservation. A 
consideration of seven hundred dollars was recited in the bill of sale executed by 
Briggs transferring the house to Madison of which purchase price Madison, in fact, 
paid only five dollars which was received by Briggs from Madison at the time of 
the execution of the bill of sale. It was necessary that the transfer of this property 
be bv bill of sale instead of by deed because the house was on government land. 

In January, 1937 Madison borrowed from the Bank of Hoquiam (now the 
Hoquiam Branch of the Peoples Bank and Trust Company) sixty-five dollars, to 
secure the payment of which the borrower gave to the lender, a chattel mortgage on 
the pronerty. At that time Madison insured the house in the amount of one thou- 
sand dollars and the contents of the house in the amount of two hundred dollars 
with the Camden Fire Insurance Association. In this fire insurance policy Oscar 
Madison is the named insured. The policy contains a loss payable clause in favor 
of the mortgagee bank. Subsequently, Madison horrowed sixty dollars additional 
from the hank. The insurance policy provides, in part, as follows: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof: or if the interest of the insured in the property be not truly 
stated herein: or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after a 
loss 

“This entire policy, unless otherwise previded by agreement indorsed hereon or 
added hereto, shall be void * * * if the interest of the insured be other than uncon- 





ditior 
erty 


insur 


on | 


persé 
Proj 


bill | 
thro 
sale 
later 
amet 
the | 
the | 
due | 
fron 
in f: 
twer 
Cam 
ansv 
trol 
defe 
tive 
to tl 
time 
inte: 
false 
prov 
and 


of h 


or u 
tion: 
the 

was 
the 

cash 
pers 


poli 
the 

Mac 
ance 
mate 
prot 
the 

cour 
loss 
roli 
inte 
men 
appe 


proc 
Mac 
of 1 
that 
this 


aris: 


Fire] Briggs v. Madison et al. (Peoples Bank & Trust Co., 1459 
Hoquiam Branch, Intervener ) 


ditional and sole ownership * * * or if the subject of insurance be personal prop- 
erty and be or become encumbered by a chattel mortgage * * *.” 

The following statements of fact appear in the policy as warranties of the 
insured: 

“Title: The title to the insured property is in name of Oscar Madison—located 
on leased ground. 

“Encumbrance: No encumbrance on land except $65.00. No encumbrance on 
personal property except none. Encumbrance is not past due except No exceptions. 
Property is not in litigation or dispute except No exceptions.” 

February 6, 1937 Briggs instituted an action against Madison alleging that the 
bill of sale which recited a consideration of seven hundred dollars was procured 
through fraud and for a consideration of five dollars and prayed that the bill of 
sale be cancelled and that the property be restored to the plaintiff. A few days 
later the house and its contents were totally destroyed by fire. Thereafter, Briggs 
amended his complaint, setting up the destruction of the property, the existence of 
the insurance thereon, waived the tort committed by Madison in acquiring title to 
the property, and prayed for a money judgment against Madison for the balance 
due on the purchase price of the property and for other moneys obtained by Madison 
from the plaintiff. Trial of the cause to the court resulted in findings and judgment 
in favor of Briggs against Madison and wife in the amount of eight hundred and 
twenty dollars. A writ of garnishment was issued on that judgment directed to 
Camden Fire Insurance Association, insurer of the property in question. By amended 
answer the insurer set up that it had no property in its possession or under its con- 
trol belonging to Madison and wife and that it was not indebted to the principal 
defendants or either of them. In addition to its general denial it set up the affirma- 
tive defenses that the Bank of Hoquiam and Oscar Madison were necessary parties 
to the action; that Madison misrepresented his ownership in the property at the 
time of the issuance of the fire insurance policy; that Madison had no insurable 
interest in the property at the time of its destruction by fire; that he swore 
falsely in his proof of loss and in the oral examination taken under the policy 
provision; and that he accepted and cashed a draft in the sum of eleven dollars 
and sixty-four cents, the amount of the premium on the policy, in settlement 
of his claim. 

Neither this nor any other pleading was served by the insurer upon Madison 
or upon the Bank of Hoquiam. The latter, however, filed a complaint in interven- 
tion: Madison called by plaintiff as a witness was cross-examined by counsel for 
the insurer. The only evidence introduced by the garnishee defendant (the insurer) 
was the transcript of the examination of Madison under the terms of the policy and 
the bank draft for the amount of the returned premium which was received and 
cashed by Madison. The plaintiff did not offer any evidence as to the loss on the 
personal property provision of the policy. 

The trial court found that at the time of the issuance of the fire insurance 
policy and at the time of the destruction of the propery Madison was the owner of 
the property and had an insurable interest therein. The court further found that 
Madison in all respects conformed to the conditions and requirements of the insur- 
ance contract: that he did not conceal or misrepresent, in writing or otherwise, any 
material fact or circumstance concerning the policy or his interest in the insured 
property, and that Madison did not swear falsely touching any matters relating to 
the insurance or the subiect of the insurance either before or after the loss. The 
court also found there was due from the garnishee defendant to Madison, for the 
loss of the house, the sum of one thousand dollars which was the full amount of the 
rolicy, subject to the rights of Briggs under the writ of garnishment and to the 
interest of the Bank of Hoquiam, as provided in the policy of insurance. Judg- 
ment was entered accordingly. The Camden Fire Insurance Association has 
appealed. 

In addition to its oral motion to make Madison a party to the garnishment 
proceeding appellant alleged, as a part of one of its affirmative defenses, that 
Madison was a necessary party. Counsel for appellant urges error in the refusal 
of the trial court to make Madison a party; however, appellant’s brief recites, 
that appellant has no cause for complaint if Madison’s rights are foreclosed by 
this proceeding so that he may not proceed further against appellant in any claim 
arising out of the fire insurance policy involved herein. ; 
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1, 2] Madison was the defendant in the original action. He was called by 
respondent as a witness and testified at the time of the original hearing on the 
writ of garnishment. He was cross-examined by counsel for the appellant and 
identified the exhibits introduced in evidence by the appellant. Madison is bound 
by the judgment on the writ of garnishment. Any payment made under that judg- 
ment may be successfully pleaded by appellant as a defense to any action which 
Madison might institute against appellant on the policy. A person may be bound 
by a decree though not a technical party to the action. One who was a witness 
in an action, fully acquainted with its character and object, and interested in its 
results, is estopped by the judgment as fully as if he had been a party. American 
Bonding Co. v. Loeb, 47 Wash. 447, 92 P. 282; Woodruff vy. Coate, Wash., 80 
P.2d 555. 

Counsel for appellant contend that Madison’s failure to disclose to the appel- 
lant, at the time the fire insurance policy was issued, the fact that he had paid 
only five dollars on the purchase price of the house, when the bill of sale recited 
a paid consideration of seven hundred dollars, constituted a breach of the war- 
ranty, that the policy, unless otherwise provided by agreement endorsed thereon, 
shall be void if the interest of the insured be other than unconditional and sole 
ownership. 

[3] The record is bare of evidence of any concealment or misrepresentation 
concerning Madison’s title to the property or with reference to any encumbrances 
on the property. The only encumbrance at the time the policy was issued was 
that of the Bank of Hoquiam, and this was correctly recited in the policy itself. 
The only ground of misrepresentation is that Madison was indebted to Briggs 
for the purchase price of the property at the time the policy was issued. The 
record does not disclose any inquiry was made of Madison concerning this indebted- 
ness. Its existence may not be made the basis of any claimed misrepresentation. 

[4] The transfer by bill of sale was not void. Assuming that it was voidable 
by Briggs, Madison was, subject only to that right, the legal owner of the property 
as against all the world. This bill of sale or contract of purchase, whatever its 
designation, was not void and the fact that gorunds existed in favor of Briggs 
for having it set aside was not a matter with which the appellant had any legal 
concern, See Couch Cycl. of Insurance Law, Vol. 4, § 923. 


In Phoenix Insurance Ca. vy. Mitchell, 67 Ill. 43, cited in note, 64 A.L.R. 
758, the insurer urged that because the insured obtained title from his grandfather 
by fraud and the title was subsequently set aside in equity, the insured was not 
the sole owner within the meaning of the policy. The court said: 


“The conveyance was not void, but only voidable at the election of the vendor, 
providing the right of disafiirmance was exercised within a reasonable time. 
Subject only to that right, McDougal was the legal owner of the property as 
against all the world. If the deed had been void for fraud in the execution, 
different consequences would follow. But the conveyance not being void, and a 
legal title vesting in McDougal, the fact that grounds existed in favor of his 
vendor, for having it set aside in equity, did not make McDougal’s title con- 
ditional as to the appellant, nor was it a matter with which the appellant had any 
legal concern. It cannot get rid of its contract of insurance by impeaching the 
mode by which the insured obtained the legal title to his property, or, in other 
words, by setting up fraud committed upon third parties.” 

Holding in Hanover Fire Ins. Co. v. Nash, Tex.Civ.App., 67 S.W.2d 452, that 
the stipulation in a fire insurance policy to the effect that the insured was the sole 
and unconditional owner did not purport that the insured had an indefeasible title, 
the court said (page 454) : 

“We need not inquire as to the effect, if any, of such alleged breach upon 
Mrs. Nash’s title. Certainly it did not operate, ipso facto, to avoid the same and 
divest her title. If it be conceded that South could have successfully maintained 
an action to cancel and rescind his conveyance, nevertheless, until this was done 
Mrs. Nash held title to the estate in remainder. Her title was so completely vested 
in her that she could not be divested of it except in some manner prescribed by 
law. The stipulations in the policy relating to ownership ‘do not import that 
insured can show an indefeasible title, free from defects and good against all 
persons, or even a valid legal title at all, and an outstanding naked legal title, or 
defects in the title or title deeds of insured, if he claims under a deed or other 
evidence of title purporting to invest him with an estate in fee simple, do not 
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constitute a breach or avoid the insurance where the policy is conditioned on any 
of these statements.’ Miller vy. Alliance Ins. Co. C.C., 7 F. 649, 650; Hough v. 
City Fire Ins. Co., 29 Conn. |10], 20, 76 Am.Dec. 581; East Texas Fire Ins. Co. v- 
Crawford, Tex.Sup., 16 S.W. 1068, 1069.” 

[5, 6] The bill of sale to Madison was properly executed and delivered. The 
only contention of appellant goes to the payment of the entire consideration of 
seven hundred dollars recited in that bill of sale. The evidence adduced at the 
hearing in the main action between respondent and Madison is not before us. 
The trial court’s findings of fact in that case cannot be changed here. The admis- 
sions or contentions of respondent may not be substituted for proof that Madison 
did not own the property at the time the policy was issued and at the time the 
property was destroyed by fire. Upon appellant was imposed the burden of proof 
that appellant did not own the property, a burden appellant did not sustain. 

[7] Counsel for appellant next contend that Madison violated the above-quoted 
policy provision by swearing falsely in proofs of loss and sworn examination under 
oath. Nothing has been called to our attention disclosing any false swearing in the 
proofs of loss. This assignment of error must be limited to the testimony of 
Madison in his oral examination under the terms of the policy. This testimony 
refers merely to the payment of the consideration and has nothing to do with the 
passage of title or the delivery of the bill of sale. The testimony by Madison is 
to the effect that he paid the full purchase price of seven hundred dollars for the 
property. However convinced we may be that Madison testified falsely as to 
payment of the full amount of the purchase price, the record does not disclose 
that he testified falsely. What the facts were on which the court based its findings 
and judgment as to the amount due to respondent from Madison, we do not know. 
Appellant makes no contention that the proof of loss sets forth a false value on 
the property nor does appellant insist that Madison’s testimony was false as to 
the value of the property and the extent of the loss. The above-quoted provision 
of the policy upon which appellant relies relates to false statements made in con- 
nection with proofs of loss and value of the property. It has nothing to do with 
the manner of obtaining title to the property or the payment of the purchase price 
of the property. 

The rights of the insurer and the insured became fixed when the loss occurred. 
We agree with respondent that the rights of the appellant and Madison became 
fixed upon the happening of the loss and the material point thereafter was the 
value of the property. If appellant could have established that Madison made a 
false statement as to his actual title to the property, at the time of the issuance of 
the policy, a different question than that before us would he presented. But any 
statement, whether true or false, respecting the consideration paid for the property 
has no bearing on the issue. Under the terms of the policy there was no false 
Swearing by Madison that could be successfully invoked to defeat the judgment 
obtained by the respondent. 

Judgment is affirmed. 

Main, Beals, Blake, and Robinson, JJ., concur. 


COOK et ux. v. COMMELLINI et al. (ALBERT’S APARTMENTS, 
Inc., Intervener). No. 27068. 
Supreme Court of Washington. Aug. 17, 1938. 
82 Pacific Reporter (2d) 143. 
1. COVENANT TO INSURE. 

Where mortgagor is bound by covenant to insure mortgaged premises for 
mortgagee’s benefit, his failure to make insurance payable to mortgagee will 
not entitle mortgagor to retain proceeds of insurance, and mortgagee has equi- 
table lien on such proceeds for payment of the mortgage. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

3. MORTGAGE. 

Where mortgage required mortgagor to insure property for mortgagee’s 
benefit, conversation, wherein mortgagor’s receiver told agent of holder of 
mortgage that he would insure the mortgaged premises for benefit of general 
creditors, did not alter mortgage holder's right to equitable lien on proceeds 
of insurance nor estop holder from claiming such lien. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
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Department 2. 


Appeal from Superior Court, Spokane County; Fred Witt, Judge. 

Action by A. F. Cook and wife against Albert Commellini and others, to 
foreclose liens, wherein Albert’s Apartments, Incorporated, intervened and 
prayed for foreclosure of mortgage, and subsequently amended its complaint to 
claim an equitable lien on proceeds of fire insurance. From an adverse decree, 
intervener appeals. . 

Reversed. 

Joseph A. Albi and G. E. Lovell, all of Spokane, for appellant. 

Harrison M. Berkey, of Spokane, for respondents. 

MILLARD, Justice. 


In June and July 1936 Glenn Cunningham was appointed receiver for the 
Ambassador Club, a corporation, for the Ambassador Club Building, a corpor- 
ation, and for the property of Albert Commellini in supplemental proceedings. 
In September, 1936, by order of the Superior Court for Spokane County those 
receiverships were consolidated for the purpose of administration. At the time 
of the appointment of the above named receiver the land and buildings stood in 
the name of the Ambassador Club Building Corporation, subject to a mortgage 
to the Albert’s Apartments, Incorporated, for $8,400. The mortgagor was 
obligated by the following mortgage provision to insure, for the benefit of the 
mortgagee, the property against loss by fire: 

“To keep all buildings in good repair and unceasingly insured against loss 
or damage by fire in manner and form satisfactory to the mortgagee and in a 
company or companies to be named by the mortgagee in a sum not less than ten 
thousand dollars ($10,000.00) dollars; to pay all premiums and charges on all 
such insurance when due; to deposit with the mortgagee all insurance policies 
whatsoever affecting the mortgaged premises, and to provide that all insurance 
whatsoever affecting the mortgaged premises shall be made payable in case of 
loss to the mortgagee, with a mortgage subrogation clause in favor of and 
satisfactory to the mortgagee. In case of payment of any policy or any part 
thereof, the amount so paid shall be applied either upon the indebtedness secured 
hereby or in rebuilding or restoring the premises, as the mortgagee may elect. 
All insurance affecting the mortgaged property, written during the life of this 
mortgage, may at its option be placed by Albert’s Apartments, Inc.” 

That mortgage was assigned to Murphey, Favre & Company to secure pay- 
ment of an indebtedness of the mortgagee to the assignee. Upon his appoint- 
ment the receiver ascertained that the mortgaged property was not insured 
against loss by fire. Whereupon, after conversation with a representative of 
the mortgagee’s assignee, he secured insurance, payable to “Glenn E. Cunning- 
ham, Receiver,” in the amount of ten thousand dollars on the building and 
five thousand dollars on the contents of the building. In the conversation prior 
tu obtaining insurance, the receiver stated to a Mr. Barrett, a representative 
of Murphey, Favre & Company, assignee of the mortgagee, that he did not have 
any funds to pay fire insurance premiums; “ * * * that I considered that I was 
representing the creditors and that I would go ahead and write insurance for 
the general creditors but that I would not carry insurance for that mortgage, 
to protect the first mortgage. He made no objections, or made no objections 
and at no time did they demand on me, made a demand on me to carry any 
insurance or suggest that I carry insurance.” 

The receiver did not assume the mortgage, nor did he make any payments 
thereon. 

In an action brought by lien claimants for foreclosure of their liens against 
the Ambassador Club Building Corporation, Albert’s Apartments, Incorporated, 
intervened and prayed that its mortgage be foreclosed. Shortly thereafter the 
Club Building was destroyed by fire. The receiver collected the entire amount 
of insurance. After the fire the intervener, to which Murphey, Favre & Company 
reassigned the mortgage for the purpose of foreclosure, amended its complaint 
and claimed an equitable lien on the proceeds of the insurance to the amount 
of the deficiency judgment which it holds against the Ambassador Club Corpor- 
ation. The intervener has appealed from the decree adjudging the receiver is 
the owner of and entitled to the proceeds of the fire insurance policies. 

[1] The receiver agrees that if a mortgagor is bound by covenant, as in the 
case at bar, to insure mortgaged premises for the benefit of the mortgagee, the 
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mortgagor's failure to make the insurance effected by the mortgagor payable 
to the mortgagee will not give to the mortgagor the right to retain the proceeds 
from the insurance policy, but the mortgagee may have an equitable lien 
impressed upon the proceeds for the payment of the mortgage indebtedness. 


“* * * such right is superior and senior to the rights of all other parties, to 
the extent of the deficiency judgment. It has many times been held that where 
a mortgage provides that the mortgagor shall keep the mortgaged property 
insured for the benefit of the mortgagee, the latter is entitled to receive the 
insurance money, in the event of loss, to the extent of his interest, and this 
notwithstanding the insurance policy issued to the mortgagor may make no 
provision whatever that the loss shall be paid.to the mortgagee. 

“‘But it is settled by many decisions in this country that if the mortgagor 
is bound by covenant or otherwise to insure the mortgaged premises for the 
better security of the mortgagee, the latter will have an equitable lien upon the 
money due on a policy taken out by the mortgagor to the extent of the mort- 
gagee’s interest in the property destroyed, and this equity exists, although the 
contract provides that in case of the mortgagor’s failing to procure and assign 
such insurance the mortgagee may procure it at the mortgagor’s expense. 14 
R.C.L. 1367. 

“In the case of Robbins v. Milwaukee Mech. Ins. Co., supra [102 Wash. 539, 
173 P. 634], we said: F 

“Tt is also a familiar doctrine that a policy of insurance inures to the benefit 
of the mortgagee, whether the policy, by its terms, is so payable or not, if the 
mortgage, by its terms, requires the mortgagor to insure for the benefit of the 
mortgagee.’ 

“See, also, the following cases to the same effect: Johnson y. Northern 
Minn. L. & I. Co., 168 Iowa 340, 341, 150 N.W. 596; Manson yv. Phoenix Ins. 
Co., 64 Wis. 26, 24 N.W. 407, 54 Am.Rep. 573; Hyde v. Hartford Fire Ins. Co., 
70 Neb. 503, 97 N.W. 629, 113 Am.St.Rep. 796; Wheeler v. Factors’ & Traders’ 
Ins. Co., 101 U.S. 439, 25 L.Ed. 1055; 19 Cyc. 885. 

“The principle of law must be the same whether the policy is provided for 
in a mortgage or a contract for the sale of property, because the purpose of the 
provision in each instrument is the same.” Stebbins v. Westchester Fire Ins. 
Co., 115 Wash. 623, 197 P. 913, 916. 

The receiver insists that before there can be presented any equitable grounds 
for impressing a lien upon the proceeds of the insurance in favor of the appel- 
lant, it must be shown that the receiver assumed the obligations of the mortgage, 
either actually or by operation of law; or, that the surrounding facts are such 
that the receiver is estopped from denying that an obligation exists on his part 
to protect the appellant by insurance. 

[2] It is a sufficient answer to the contention of the receiver that he has 
the right upon his appointment to assume or reject executory contracts, to 
invoke the rule that when a mortgage provides that the mortgagor shall insure 
for the benefit of the mortgagee, and the receiver of the mortgagor obtains 
insurance the receiver’s rights are the rights of the mortgagor. When the 
receiver took out the insurance policies upon the property he fulfilled the 
obligation which had rested upon the mortgagor, in whose shoes the receiver 
stands, to insure and the insurance became by virtue of the covenant in the 
mortgage a security for payment of the mortgage debt. The receiver did not 
reject, he assumed, the contract to insure. 

An apt authority is Smith & Furbush Mach. Co. v. Huycke et al., 72 Okl. 
30, 177 P. 919. In that case the Smith and Furbush Machine Company sold 
certain machinery to the Southwestern Bedding Company and at the time of 
the sale entered into a contract with the purchaser by which title to the property 
was retained by the former until the purchase price was fully paid. By the 
terms of that contract the purchaser agreed to keep the machinery insured in 
the name of the vendor. At the suit of a creditor bank a receiver was appointed 
for the assets of the vendee. While the receiver was operating the plant, same 
including the machinery mentioned was destroyed by fire. The vendor filed a 
petition of intervention in the proceedings in which a receiver had been 
appointed. The property was covered by insurance which was paid to the 
receiver. The vendor’s claim of an equitable lien upon the proceedings of the 
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insurance for the amount due to it was denied by the court. On appeal that 
judgment was reversed. The court said: 

“It is a well-established rule that when, by the terms of a mortgage, it is 
the duty of the mortgagor to keep the property insured for the benefit of the 
mortgagee, and the mortgagor takes out a policy in his own name and does not 
assign it or make it payable to the mortgagee, and a loss occurs, such agree- 
ment creates an equitable lien in favor of the mortgagee to the extent of the 
mortgage indebtedness upon the money due under the policy of insurance; and 
this is true, even though the mortgagee under the power contained in the mort- 
gage, in default of insurance by the mortgagor, may insure the property at the 
expense of the mortgagor. Wheeler v. Factors’ & Traders’ Ins. Co., 101 U.S. 25 
L Ed. 1055; Chipman et al. v. Carroll et al., 53 Kan. 163, 35 P. 1109, 25 L.R.A. 
305; A&tna Ins. Co. v. Thompson, 68 N.H. 20, 40 A. 396, 73 Am.St.Rep. 552; 
Hyde v. Hartford Fire Ins. Co., 70 Neb. 503, 97 N.W. 629, 113 Am.St.Rep. 796 ; 
4 Joyce, Ins. § 3523; 4 Cooley’s Briefs Ins., 3703; 14 R.C.L. § 536, title ‘Insurance.’ 
This rule is applicable to an agreement by a vendee to insure for the benefit of 
his vendor. Grange Mill Co. v. Western Assur. Co., 118 Ill. 396, 9 N.E. 274; 
Cromwell v. Brooklyn Fire Ins. Co., 44 N.Y. 42, 4 Am.Rep. 641. 


“Applying this rule to the case at bar, the Smith & Furbush Machine Com- 
pany was entitled to an equitable lien upon the proceeds of the policy of insur- 
ance for the balance of the purchase price remaining unpaid at the time the 
property was destroyed by fire. * * * 

“On petition for rehearing it is again urged that it does not appear that 
the property sold by the Smith & Furbush Machine Company was in possession 
of the receiver at the time of the fire which destroyed the property of the 
Southwestern Bedding Company. Upon a re-examination of the record we 
adhere to the original conclusion that the property was taken possession of by 
the receiver, and was in his possession at the time of the fire which destroyed 
the plant of the Southwestern Bedding Company. 

“Our attention is called to a statement in the opinion that the property 
was insured at the time the receiver was appointed and that the receiver 
kept the insurance in force. This statement is not strictly accurate. When 
the receiver was appointed the insurance then in force was canceled, and 
the receiver procured a_ policy in his own name as_ receiver upon. all 
the property of the hedding company in his fossession, including that pur- 
chased from the Smith & Furbush Machine Company. This does not alter 
the conclusion reached: The receiver was the representative of the court, 
and held the property for the benefit of the debtor and all creditors in 
proportion to their respective interests. At the time the Smith & Furbush 
Machine Company sold the property to the Southwestern Bedding Company, 
a written contract was executed, in which title thereto was reserved until the 
property was fully paid for, and this contract was duly filed with the register 
ot deeds and constituted a lien upon the property. An additional covenant in 
the contract required the purchaser, the Southwestern Bedding Company, to 
keep the property insured for the benefit of the seller, the Smith & Furbush 
Machine Company. It would be inconceivable that a court of equity should 
take property of a creditor into its custody, not as a representative of the debtor 
alone, but of all the creditors as well, and that by the act of taking charge 
thereof in an effort to preserve the rights of all parties it should expose the 
property to destruction without making provision for compensating the parties 
interested therein according to their respective interests. 

“When the receiver took possession of the property, he held it by the same 
right and title, and by no other, as that of the Southwestern Bedding Company, 
subject to all liens, properties, and equities, whether created by operation of 
law or by the act or contract of the corporation, which existed against ‘the 
property at the time of his appointment. Ardmore National Bank v. Briggs 
Machinery & Supply Co., 20 Okl. 427, 94 P. 533, 23 L.R.A.,N.S., 1074, 129 
Am.St.Rep. 747, 16 Ann. Cas. 133; Lawson, Receiver v. Warren, 34 Okl. 94, 124 
P. 46, 42 L.R.A.N.S., 183, Ann.Cas.1914C, 139. So that, when he insured the 
property in his own name as receiver, the insurance was effected for the 
benefit of the owner and creditors according to their respective interests therein 
and liens thereto; and, a loss having occurred, the Smith & Furbush Machine 
Company was entitled to a lien upon the proceeds of the insurance to the extent 
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of their lien upon the property destroyed, and this lien was superior to the 
claim asserted by the American National Bank. Cronenwett v. Boston & A. 
Transp. Co. (C.C.) 95 F. 52.” Smith & Furbush Mach. Co. v. Huycke et al., 
72 Okl. 30, 177 P. 919. 

In American Ice Co. v. Eastern Trust & Banking Co., 188 U.S. 626, 23 S.Ct. 
432, 47 L.Ed. 623, the United States Supreme Court held that while a covenant 
in a mortgage to keep the property insured does not run with the land so that 
an actual grantee taking subject to the mortgage comes under a primary obliga- 
tion to insurer, the case is different under language like that contained in the mort- 
gage in the case at bar and where the mortgagor after failing to insure in accord- 
ance with the covenant transfers the property to a voluntary assignee. In such 
a case the insurance taken out by the assignee, who stands in the shoes of the 
assignor, must be assumed to be taken out in fulfillment of the mortgagor’s cove- 
nant, and in the event of loss the amount collected under the policies inures to the 
benefit of the mortgagee and cannot be retained by the assignee as representing 
his interest, or that of general unsecured creditors, in the equity of the property. 
The court said (page 433): 

“The assignee claims to be entitled to pay these moneys for the benefit of all 
the creditors, unsecured as well as secured, while the appellee, the trustee in the 
mortgage, demands that the moneys should be paid to it for the purpose of reduc- 
ing the deficit which may arise from the sale of the mortgaged premises, and the 
courts below have so decreed. The claim of the appellee is founded upon the 
language used in the mortgage, by which the ice company was to keep the ‘premises 
and property at all times insured * * * in such amounts as shall reasonably protect 
all the insurable property. * * * In case of loss the insurance money may be 
applied by the trustee toward the renewal of or additions to the property destroyed 
or injured, or, at the option of the trustee, the money may either be retained and 
invested in such securities as it approves, as a sinking fund for the redemption of 
the bonds when due, or to be applied to the payment of the principal’ of such 
bonds, etc. This language, it is urged, takes the case out of the ordinary rule 
that a simple covenant to insure, contained in a mortgage, does not run with the 
land. The assignee appellant founds his claim upon the assertion that, as assignee, 
he was the owner of the equity of redemption, having an insurable interest in the 
premises as such, and that, in fact, he intended such insurance for the benefit of all 
creditors, and not as a fund for the security of the bondholders alone. 

“In Farmers’ Loan & Trust Co. v. Penn Plate Glass Co., 186 U.S. 434, 22 
S.Ct. 842, 46 L.Ed. 1234, we had occasion to examine the nature and effect of a 
covenant to insure contained in a mortgage, and we concluded that such a covenant 
does not run with the land, so that one taking a conveyance subject to the mort- 
gage comes under a primary obligation to insure. In that case the mortgage was 
foreclosed and the property bid in at the judicial sale, and the grantee of the 
master took out insurance in his own name for the purpose of insuring his own 
interest in the premises which he had purchased, and he repudiated in terms any 
obligation to insure for the benefit of the mortgagee, and accordingly the policies 
were issued, ard they stated they did not cover the mortgagee’s interest in the 
premises. 

“Here there is in substance no difference between the mortgagor and _ its 
assignee for the benefit of creditors, so far as this question is concerned. The 
mortgagor had indeed failed to insure, as it had covenanted to do, but when it 
transferred the legal title of the property to its voluntary assignee, he stood in the 
shoes of his assignor, and when he took out insurance policies upon the property 
he in effect fulfilled the obligation which had rested upon the mortgagor to insure, 
and the insurance thus becomes by virtue of the covenant a security for the pay- 
ment of the bonds secured by the mortgage. This does not make a case of a 
covenant to insure running with the land as against a subsequent purchaser of the 
property for value, but, as we have said, it is simply the case of a taking out of 
insurance by a voluntary assignee having no beneficial interest in the property, and 
when such assignee insures the premises under the circumstances herein stated, 
with such a covenant in a mortgage, the insurance moneys inure to the benefit of 
the bondholders secured by the mortgage. 

“It was conceded in the court below that, as a general proposition, a covenant 
to insure was a mere personal covenant, and did not attach to and run with the 
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land, but it was held that the peculiar language of this mortgage took it out of that 
rule. 

“Mr. Chief Justice Alvey said in the court of appeals in this case, [14 App. 
D.C. [304] 331]: 

“ ‘It is very clear that, by the terms of the covenant, it had relation to the 
land, and its principal object was to keep and maintain the buildings on the prop- 
erty in condition for carrying on the ice business. This was the great object of 
the insurance required, as means of security to the bondholders. Without this, 
the property, by fire, might be rendered of little value, and the bondholders be 
left without security. By means of the insurance it was intended that the property 
should be maintained as security: and hence it was provided, primarily, that the 
insurance money might be expended in renewal of or adding to the buildings. In 
such cases it has been repeatedly held that the covenant does run with the land 
—at least in an equitable sense; and where an insurance has been obtained, though 
by an assignee, and a fire has occurred, and the insurance money has_ been 
received, a court of equity has held that the insurance money should be applied 
for the benefit of those for whose protection the original covenant, was made.’ * * * 

“The cases of Vernon vy. Smith, 5 Barn. & Ald. 1, 7; Thomas’ Adm’rs v. 
Vonkapff’s Ex’rs, 6 Gill & J. [Md.] 372; Miller v. Aldrich, 31 Mich. 408, 411; 
Ellis v. Kreutzinger, 27 Mo. 311, 72 Am.Dec. 270: Nichols v. Baxter, 5 RI. 491; 
Masury v. Southworth, 9 Ohio St. 340, 348, and In re Sands Ale Brewing Com- 
pany, Fed.Cas. No. 12.207, 3 Biss. 175, were cited by the Chief Justice in support 
of his contention. 

“In the case of Wheeler v. Insurance Company, 101 U.S. 439, 25 L.Ed. 1055, 
it was held that where a mortgagor is bound by his covenant to insure the mort- 
gaged premises for the better security for the mortgagees, the latter have to 
the extent of their interest in the property destroyed, an equitable lien upon the 
money due from the policy taken out by him, and that this equity exists, although 
the contract provides that, in case of the mortgagor’s failure to procure and assign 
such insurance, the mortgagees may procure it at the mortgagor’s expense 

“So in this case, we practically have a fulfillment of the mortgagor’s cove- 
nant to insure, because its voluntary assignee, standing in its shoes, did himself 
insure the premises, and such insurance inures to the benefit of the mortgagee, 
because the assignee is a voluntary one, and is but carrying out an obligation 
imposed originally upon his assignor. The peculiar language of the mortgage 
upon the subject of insurance takes it out of the general rule governing such 
covenants. 

“We think the case at bar is not covered by the case of Farmers’ Loan & 
Trust Company v. Penn Plate Glass Company, 186 U.S. 434, 22 S.Ct. 842, 46 
L.Ed. 1234, supra, and that the court below made the proper decree in relation to 
the insurance moneys.” American Ice Co. v. Eastern Trust & Banking Co., 
188 U.S. 626, 23 S.Ct. 432, 47 L.Ed. 623. 

The foregoing authority is not distinguishable in principle from the case at 
bar. Whether the receivership is voluntary or involuntary is not material. When 
the assignee in that case, as the receiver did in the case at bar, took out insurance 
policies upon the property and thereby fulfilled the obligation resting upon the 
mortgagor to insure, it follows that the insurance, in the case at bar as in the 
case cited, became by virtue of the covenant a security for payment of the debt 
secured by the mortgage. 

Clearly, the rule is that when a mortgage provides that the mortgagor shall 
insure for the benefit of the mortgagee and the receiver of the mortgagor takes 
out insurance upon the property, the receiver fulfills the obligation which rested 
upon the mortgagor to insure and the proceeds of such insurance inure to the benefit 
ot the mortgagee. 

{3} The conversation of the receiver with a representative of the company 
holding the mortgage as collateral did not change the legal status of the parties. 
If the original mortgagor had notified the mortgagee that it would not obtain 
insurance payable to the mortgagee, but that it would take out insurance payable 
to another creditor, that would not have destroyed the mortgagee’s lien upon the 
insurance. Nor does the fact that the agent, to whom the receiver stated that 
he would obtain insurance payable to himself and that that insurance would be 
applied to payment of the claims of the general creditors, remained silent create 
an estoppel in favor of the receiver. 
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All of the parties were charged with knowledge of the law and the facts were 
equally known to all of the parties. The mortgagee was entitled to the benefits 
to be derived from the insurance effected upon the property by the receiver in 
fulfillment of the obligation of the mortgagor to insure, and the mortgagee was 
under no duty to agree or disagree with the expressed opinion of the receiver 
that he had the legal right to effect insurance on the property and pay same to 
the general creditors and exclude the first mortgage from the protection afforded 
by that insurance. 

“The next question is whether the appellant is estopped from claiming that 
the 1925 tax is void because he signed the listing for that year. 

“The rule sustained by the decided weight of authority is that where the 
facts are equally known to both parties the expression of opinion upon a question 
of law does not work an estoppel.” Turner v. Spokane County, 150 Wash. 524, 
273 P. 959, 960. 

The judgment is reversed. 

Beals, Blake, Robinson, and Simpson, JJ., concur. 
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AUTOMOBILE 


CALDWELL v. STANDARD ACC. INS. CO. 
STANDARD ACC. INS. CO. v. CALDWELL. Nos. 7475, 7476. 
Circuit Court of Appeals, Sixth Circuit. June 10, 1938. 
98 Federal Reporter (2d) 364. 
2. DEVIATION. 


Under automobile liability Policy covering injuries occurring while automobile 


was being operated with owner's permission, a trip to neighboring town eight miles 
distant could not be considered a mere extension of permission to attend local pic- 
ture show in automobile so as to warrant recovery for injuries sustained by occu- 
pant while automobile was being driven by assured’s son. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
3. CONSENT. he } 

Under automobile liability policy covering injury to any person other than the 
named assured while riding in automobile operated with the named assured’s per- 


mission, insurer was not liable for injury sustained by occ agent while automobile 
was being operated by assured’s son in violation of assure express prohibition 
chat automobile should not be taken out of tewn of their residence on night involved. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
Appeals from the District Court of the United States for the Eastern District 
of Tennessee, Southern Division; George C. Taylor, Judge 


Action by Mac Caldwell, by ‘his next friend, Mrs, Bessie Caldwell, against the 


Standard Accident Insurance Company, based on a judgment theretofore obtained 
in a personal injury action against the driver of an automobile insured by defendant 
ss an automobile liability policy. From a decree for plaintiff, both parties 
appeal. 

Plaintiff’s appeal dismissed; decree against defendant reversed. 

Sam J. McAllester, of Chattanooga, Tenn., and R. C. Pittman, of Dalton, Ga. 
(Sam J. McAllester, of Chattanooga, Tenn., and R. Carter Pittman, of Dalton, Ga., 
on the brief), for Caldwell. 


Harry L. Greene, of Atlanta, Ga., and Estes Kefauver, of Chattanooga, Tenn. 
(M. U. Hayden, of Detroit, Mich., Harry L. Greene, of Atlanta, Ga., Estes Kefau- 
ver, of Chattanooga, Tenn., Neely, Marshall & Greene, of Atlanta, Ga., and Sizer, 
Chambliss & Kefauver, of Chattanooga, Tenn., on the brief), for Standard Acc. 
Ins. Co. 

Before Hicks and Allen, Circuit Judges, and West, District Judge. 

ALLEN, Circuit Judge. 


These appeals grow out of a judgment against an insurance company based 
upon a judgment theretofore rendered in a personal injury case against the driver 
of an automobile insured under the policy. The car owner, the insured, was Mrs. 
F. E. Evans, a resident of Dalton, Georgia. Her son, W. R. Evans, Jr., then seven- 
teen years old, was driving the car af the time of the accident. On the evening in 
question Evans asked his mother for the use of the car to go to a picture show in 
Dalton. He frequently drove the car for his mother, who was in the bedspread 
business, taking materials out into the surrounding territory and collecting the 
finished bedspreads. His mother gave him permission to use the car on this even- 
ing, but told him to return after the show was over. Instead of doing this, he 
drove with Mac Caldwell, intending to go to a dance in Resaca, Georgia. Some 
eight miles from Dalton the automobile was overturned and Caldwell was seriously 
injured. Caldwell sued in the Georgia state court, Evans v. Caldwell, 45 Ga.App. 


193, 163 S.E. 920, and recovered a judgment against W. R. Evans, Jr. Execution 
was returned unsatisfied, and the instant suit was brought to recover the amount of 
the judgment from the insurance company. 

[1] A prior suit between the same parties, praying for the same relief, was 
filed in the United States District Court in Georgia, and was dismissed without 
prejudice. It is unnecessary to discuss various questions arising out of the suit in 
Georgia because of the fact that they were raised in Caldwell’s appeal, No. 7475, 
which he has abandoned.? The contract, which is the usual automobile liability 


 S Ageenl No. 7475 has been abandoned in this court. 

2th present case was begun as an equity case in a state chancery court which had jurisdic- 
tion eae Tennessee statutes. The Insurance Company did not ask for transfer of the case to 
the law side of the court after removal to the District Court, nor in any way object to the equity 
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policy, names Mrs, F. E. Evans as the assured. The principal clause in controversy 


(the so-called omnibus clause) relates to the “Additional Assured,” and reads as 
follows: 

“The term ‘Named Assured’ as herein used shall mean only the Assured named 
and described in Item 1 of said Declarations, but the term ‘Assured’ shall include 
any other person while riding in or legally operating any such automobile and any 
other person, firm or corporation legally responsible for the operation of such auto- 


mobile, provided: (a) such automobile is being used with the permission of the 


Named Assured, or, if he is an individual, with the permission of an adult member 
of his household other than a chauffeur or domestic servant, * * * ” 

Caldwell contends, and the District Court held, that the clause “with the per- 
mission of the Named Assured” was not intended to limit the coverage to such uses 
by members of the family as would fix iiability upon a parent for a negligent use. 
The District Court applied the doctrine that the contract is construed most strongly 
against the one who drew it, and held that if the insurer intended the policy to be 
construed in this limited sense it should have been so worded, and that the use by 


W. R, Evans, Jr., fell within the permitted use as defined by the policy. , 
If the evidence had presented a conflict as to permission, a nice question 
would have arisen, for under this record undoubtedly W. R. Evans, de had 
practically the exclusive use of the car, with his mother’s. consent. It does not 
appear that his mother drove at all. He drove the car in her business and 
used it constantly for his own school transportation and his personal pleasure. 
However, as to this particular transaction, the evidence is uncontroverted that 


permission to go to Resaca was not given, and in fact there was a positive pro- 
hibition against taking the car from Dalton. Both the son and the mother 
testified that Evans was given the car to go to the picture show, and was told 
to return immediately after the show. In addition, Mrs. Evans told her son 
“not to go anywhere else.” 

(2, 3] Caldwell relies upon the slight deviation doctrine of Dickinson v. 
Maryland Casualty Co., 101 Conn. 269, 125 A, 866, 41 A.L.R. 500, as authority for 
his contention that W. R. Evans, Jr., was covered by the policy at the time of 
the accident. This doctrine is that slight deviations from a route upon which 
the driver is permitted to operate the car do not annul the protective features 
of the insurance policy, such as the one in suit. The doctrine has been criticized 
upon the ground that it establishes a test of liability which is necessarily 
variable and uncertain. Stovall v. New York Indemnity Co., 157 Tenn. 301, 
8 S.W.2d 473, 72 A.L.R. 1368. But if this doctrine expressed the settled rule 
of law upon this point, by no reasonable intendment could a trip from Dalton 
to Resaca be considered a mere extension of the permission to attend the 
picture show in Dalton. There is an even stronger reason, however, for hold- 
ing that the policy does not cover the accident. The peenee use. was not 
only not specifically permitted; it had actually been forbidden. We have been 
cited to no decision which holds that under an omnibus clause such as here 
involved a specific prohibition as to manner of use is outweighed by a general 
permission so that coverage is extended actually against the orders of the 
named assured. In fact the authority is contra. Trotter, v. Union Indemnity 
Co., 9 Cir., 35 F.2d 104; Frederiksen v. Employers’ Liability Assur. Corpora- 
tion, 9 Cir., 26 F.2d 76; Columbia Casualty Co. v. Lyle, 5 Cir, 81 F.2q 281; 
Standard Accident Co. v. Rivet, 5 Cir., 89 F.2d 74, 77. ; 

Since the use made of the car was prohibited, it was not used with the 
permission of the named assured, and the company is not liable under the 
policy. 

[4] As Caldwell has abandoned his appeal by failing to press his assign- 
ments of error either in brief or in oral argument, appeal No. O78 is dismissed. 
In appeal 7476 the decree is reversed. Cf. Alliance Ins. Co. v. Alper-Salvage 
Co., Inc., 6 Cir., 19 F.2d 828, 832. 


jurisdiction. It therefore has waived its right to object on that ground. Alliance Ins. Co. v. 
Alper-Salvage Co., Inc., 6 Cir., 19 F.2d 828, 839, note 2; Ogdin v. Goodwin, 6 Cir., 76 F.2d 196, 


note 1 
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JENSEN et al. v. CANADIAN INDEMNITY CO. No. 8793. 
Circuit Court of Appeals, Ninth Circuit. Aug. 15, 1938. 
98 Federal Reporter (2d) 469. 
2. GUEST. 

The fact that an automobile passenger is not a guest does not necessarily 
make him a “passenger for compensation” within meaning of provisions of 
automobile liability policies relieving insurer from liability for accidents 
occurring while automobile is being used for carrying passengers for compensa- 
tion, 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. CONSIDERATION. 

Where insured, decedent and another party engaged in making appraisals 
«f farms had a standing agreement that they would use each other’s automo- 
biles, for which a charge of five cents per mile would be made, the charge to 
be borne equally by the three, and decedent was fatally injured while they 
were riding in insured’s automobile, decedent was a “passenger for compen- 
sation,” and recovery could not be had for his death against automobile 
liability insurer under policy relieving insurer from liability for accidents 
cecurring while automobile was being used for carrying passengers for com- 
pensation. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Southern 
District of California, Northern Division; Leon R. Yankwich, Judge. 

Suit by Martin N. Jensen and others against the Canadian Indemnity 
Company to recover on a policy of automobile liability insurance. Judgment 
for defendant, and the plaintiffs appeal. 

Affirmed. 

David E. Peckinpah, Harold M. Child, and L. N. Barber, all of Fresno, 
Cal., for appellants. 

Gibson, Dunn & Crutcher and Philip C. Sterry, all of Los Angeles, Cal. (Fred- 
eric H. Sturdy, of Los Angeles, Cal., of counsel), for appellee. 

Before Garrecht, Stephens, and Healy, Circuit Judges. 

Heaty, Circuit Judge. 

The appeal is from a judgment denying recovery in a suit on a policy of auto- 
mobile liability insurance. The case was tried to the court, sitting without a jury. 
The trial court’s special findings of fact, not challenged here, disclose the following 
situation : 

Peter P. Hansen was insured by appellee in respect of liability for injuries to 
or the death of third persons growing out of the operation of the insured’s car. The 
policy of insurance contained a provision to the effect that “the company shall not 
be liable * * * for: * * * Accidents occurring while the automobile * * * shall be 
used for carrying passengers for compensation.” 

At a time when the policy was in force, Mads Madsen and Chris Jensen were 
riding in the Hansen automobile, which was being operated by Hansen. An accident 
occurred, and as a result Jensen received injuries from which he died. The appel- 
lants are the sons of Jensen. They, together with Jensen’s widow, brought suit 
against the insured, Hansen, claiming that the accident was due to the latter’s negli- 
gence. In that suit, which the appellee insurance company defended, judgment in 
the amount of $7,500 and costs was entered against the insured. The judgment was 
affirmed on appeal. Jensen v. Hansen, 12 Cal.App.2d 678, 55 P.2d 1201. Hansen 
failed to pav the judgment, and appellants brought this suit against his insurer. 

On the day of the accident, the insured, Madsen and Jensen were engaged in 
making appraisals for a national farm loan association. For a period of time the 
three had been doing the appraisal work of the association. In traveling about to 
make the appraisals the three would on some occasions use the automobile of Mad- 
sen, sometimes that of Jensen, and sometimes that of Hansen. They had a standing 
agreement among themselves that in the use of the automobiles a charge of 5 cents 
ner mile would he made, this charge to be borne equally by the three. On the day 
of the accident it was understood that Madsen and Jensen would each pay to the 
insured the sum of one and two-thirds cents per mile for the use of the latter’s 


automobile. ae . —— . . 
The association paid the sum of $5 for each appraisal, this sum being divided 
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equally amony the three appraisers. While it was not necessary for all three men 
actually to view the property appraised, it was necessary for all three to sign the 
appraisal report before they became entitled to the fee allowed by the association. 
It was necessary for the men to use an automobile in the performance of their 
appraisal work. 

From these findings, the trial court concluded as a matter of law that at the 
time of the accident the automobile was being used for carrying passengers for 
compensation; and accordingly judgment was rendered for the appellee insurance 
company. The question presented here is whether thé conclusion and judgment are 
supported by the findings. 

[1, 2] The insurance contract was executed and delivered in California, and 
the California law governs in its interpretation. Mutual Life Ins. Co. v. Johnson; 
293 U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398; Erie R. R. Co. v. Thompkins, 58 S.Ct. 817, 
82 L.Ed. , 114 A.L.R. 1487; Ruhlin v. New York Life Ins. Co., 58 S.Ct. 860, 
82 L.Ed. ——. California has a guest statute absolving the operator of an automo- 
bile from liability for injury to guests, except for intoxication or wilful miscon- 
duct. Stats.1931, p. 1693, Deering’s General Laws, p. 2520, Act 5128, Sec. 14134. 
The passengers carried in the Hansen car were not guests. Jensen v. Hansen, 
supra. However, from the fact that a passenger is not a guest it does not neces- 
sarily follow that he is a passenger for compensation, within the meaning of 
exclusion clauses of the type here involved. Western Machinery Co. v. Bankers 
Indemnity Co., Cal.Sup., 75 P.2d 609. See also 26 Calif.Law Review 503. 

13] The only helpful California decision to which our attention has been 
called is that of Western Machinery Co. v. Bankers Indemnity Co., supra. There 
the policy contained the provision that “none of the insured automobiles are or will 
be used to carry passengers for a consideration, actual or implied.” An employee of 
the insured Machinery Company used one of its vehicles to transport a prospective 
purchaser of machinery to a place where the machinery might be inspected. As a 
consequence of the driver’s negligence, an accident occurred and the passenger was 
injured. No monetary consideration for the transportation was paid by the pas- 
senger. The Supreme Court of the state, after observing that the question had not 
previously been passed upon in that jurisdiction, reviewed the cases in other 
jurisdictions and concluded that the car was not being used to carry passengers for 
a consideration, actual or implied. 

The appellants rely in part on Marks v. Home Fire & Marine Ins. Co., 52 App. 
D.C. 225, 285 F. 959, in which the term “passenger” was defined as meaning one 
who is carried for a fare in some established or public conveyance. However, in 
Western Machinery Co. v. Bankers Indemnity Co., supra, the California court 
did not accept the definition. On the contrary, the court, with tacit approval, called 
attention to the repudiation of the Marks Case in Sleeper v. Massachusetts Bonding 
& Ins. Co., 283 Mass. 511, 186 N.E. 778 and in Neilson v. American Mutual Liability 
Ins. Co., 111 N.J.L. 345, 168 A. 436. 

Holdings similar to the Marks Case are found in Arms vy. Faszholz, Mo.App., 
32 S.W.2d 781, and Maringer for Use of Del Boccio v. Bankers Indemnity Ins. 
Co., 288 Ill.App. 335, 6 N.E.2d 307, also relied on by appellants. Other cases, 
similarly, have turner upon the proposition that the word “use” should be considered 
as meaning a continued use, and not a casual one. Commercial Union Assur. Co. v. 
Hill, Tex.Civ.App., 167 S.W. 1095; Crowell v. Maryland Motor Car Ins. Co., 169 
N.C. 35, 85 S.E. 37, Ann.Cas.1917D, 50. These authorities have been said to be 
distinguishable, however, for the reason that they involve questions of forfeiture 
arising from a breach of warranty. Cartos v. Hartford Acc. & Indemnity Co., 
160 Va. 505, 169 S.E. 594. See, also, Appleman, Automobile Liability Insurance, 
1938, pp. 165-168. It is fairly clear that the doctrine of these cases would not be 
applied in California in a situation involving an exclusion clause in a_ public 
liability policy. 

In Sleeper v. Massachusetts Bonding & Ins. Co., supra, and in Neilson v. 
American Mutual Liability Ins. Co., supra, a monetary consideration for the trans- 
portation was paid, in one case by the passenger, and in the other by a third party 
on the passenger’s behalf. In the Sleeper Case, it was said that (186 N.E. page 779) 
“whenever there is a contract, based on valuable consideration, having as its main 
purpose the carrying of passengers, the insurer under the form of policy in this 
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case’ does not undertake to indemnify the owner or operator against liability for 
an occurrence during the journey covered by the contract.” In that case, and also 
in the Neilson Case, recovery on the policy was denied. In the Western Machinery 
Co. Case, the California court quotes, also, with seeming approval, from Ocean 
Accident & Guarantee Corp. v. Olson, 8 Cir., 87 F.2d 465, to the effect that “the 
word ‘consideration’ in the policy clearly is limited to compensation for use of the 
car.” (75 P.2d page 610.) There, it had been found that the injured passenger and 
the owner and operator of the car had made a trip “for their ‘mutual pleasure’ ” 
and that “nothing was charged or received, or agreed to be charged or received,” 
by the operator “for the use of said automobile.” Holdings similar to the Olson 
Case, although different results on the facts were reached, are found in Gross v. 
Kubel, 315 Pa. 396, 172 A. 649, 95 A.L.R. 146 and in Orcutt v. Erie Indemnity 
Co., 114 Pa.Super. 493, 174 A. 625. 

An extended analysis of the case law on this subject need not be undertaken. 
In the light of the facts and of the decisions to which attention has been called, 
we are constrained to affirm the judgment of the trial court. The case before us 
is not one in which the owner of the car was to be reimbursed for operating 
expenses. Ocean Accident & Guarantee Corp. v. Olson, supra. Nor is it one in 
which the compensation was paid as a voluntary contribution or as a mere social 
amenity. See Reed v. Bloom, 15 F.Supp. 600, D.C.Okla.; Yelin v. Columbia 
Casualty Co., 265 N.Y. 590, 193 N.E. 334. There was here a prior agreement to pay 
a fixed amount of money based upon the mileage traveled. See Maryland Casualty 
Co. v. Martin, 88 N.H. 346, 189 A. 162; Sleeper v. Massachusetts Bonding & Ins. 
Co., supra; Orcutt v. Erie Indemnity Co., 114 Pa.Super. 493, 174 A. 625; American 
Lumbermen’s Mutual Casualty Co. v. Wilcox, D.C., 16 F.Supp. 799. Compare Park 
v. National Casualty Co., 222 Iowa 861, 270 N.W. 23. The findings are that the 
money was to be paid for the use of the car. The transportation of the deceased 
anc his fellow passenger in pursuance of this agreement constituted the carrying 


of passengers for compensation within the plain language of the policy. 
Affirmed. 


JONES v. NEW YORK CASUALTY CO. No. 383. 
District Court, E. D. Virginia, Alexandria Division. July 16, 1938. 
23 Federal Supplement 932. 
I. USE. 


Where policy issued on automobile provided for coverage if any person was 
“using” the automobile with insured’s permission or was “legally responsible for 
its use,” and insured permitted son to use automobile, the fact that son of insured 
permitted a friend to drive the automobile in which son was riding at time of 
fatal accident would not preclude recovery from insurer for death of an occupant 
of the automobile, since son was “using” automobile within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. DEVIATION. 


Where automobile liability policy covered, as an additional assured, anyone 
using the automobile with the named insured’s permission, and insured gave her 
son permission to use automobile to go to certain place, but insured’s son made 
a marked and unusual deviation and permitted another to drive automobile, and an 
accident occurred in which one of the occupants of the automobile was killed, the 
son was, within contemplation of the policy, an “additional assured” and using the 
automobile with permission of insured, under Virginia law, so as to render insurer 
liable for death of occupant. Code Va. 1936, §§ 4326a, 5143. 


(For other cases, see Insurance, Dec. Dig. § 435.) 

At Law. Action by Moltie M. Jones, administratrix of the estate of Sidney 
Jones, deceased, against the New York Casualty Company to recover for the death 
of Sidney Jones, deceased, occasioned by the negligent operation of an automobile 
on which the defendant had issued an insurance policy. 

Judgment for plaintiff. 


Clyde B. Lanhan, of Alexandria, Va. (Joseph A. Billingsley, of King George, 
Va., on the brief), for plaintiff. 


1 The policy excluded coverage “when” the motor vehicle is being used in the ‘carrying ot 
passengers for a consideration.” 
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Harry A. Grant, of Washington, D. C., and John Locke Green, of Arlington, 
Va., for defendant. 


Potiarp, District Judge. 


This is an action by Moltie M. Jones, Administratrix of the estate of Sidney 
Jones, against the New York Casualty Company, to recover of the defendant 
the sum of $5,000 alleged to be due the plaintiff by virtue of a certain insurance 
policy issued by the defendant upon an automobile of one Ruth Goodrick, the 
named assured, for the wrongful death of said Sidney Jones occasioned by the 
negligent operation of said automobile. At the time of the death of Sidney 
Jones the automobile was in the possession of Thomas Piercy, the son of Ruth 
Goodrick, and was being driven by Henry Windsor, a friend of Thomas Piercy. 
The plaintiff obtained a judgment against Thomas Piercy in the Circuit Court 
for King George County, Virginia, on March 18, 1938, on which execution was 
issued and returned “no effects”. Thereafter plaintiff instituted this suit in 
said Circuit Court for King George County and the same was removed to this 
Court. The jurisdiction of this Court is invoked by reason of a controversy 
between citizens of different states in an action involving a sum in excess of 
Plaintiff alleges that at the time of the accident the automobile in question 
was being operated or caused to be operated by Thomas Piercy with the per- 
mission of the named assured, and that therefore Thomas Piercy was an addi- 
tional assured and covered by the terms of the policy. Defendant contends 
that the permission given by the named assured to Thomas Piercy was only to 
use the automobile for a specified purpose, that Thomas Piercy deviated from 
the purpose for which he was given permission to use the automobile, that he 
was not operating or causing to be operated the said automobile with the 
permission of the named assured, and was therefore not an additional assured 
under the terms of the policy. Defendant also claims that Thomas Piercy 
had no permission at all to allow anyone else to operate the automobile, and 
that because it was being operated by Henry Windsor at the time of the acci- 
dent the automobile was not covered by the policy. 


At the trial both parties by written stipulation waived a jury and submitted 
all matters of law and fact to the Court for determination. 


The facts are undisputed that on the evening of August 14, 1936, Thomas 
Piercy, an infant, obtained possession of the automobile in question and pro- 
ceeded to the Washington Woolen Mills to see Sidney Jones, and that after 
talking to Jones and picking up him and several other friends they all proceeded 
to Colonial Beach, Virginia, which, by the route they took, was some thirty- 
seven miles from Fredericksburg, Virginia, the point of beginning. The pur- 
pose in going to Colonial Beach was to attend a dance there. After the dance 
Thomas Piercy returned to the automobile and found Henry Windsor, one of 
the party, sitting behind the steering wheel. Thomas Piercy thereupon got 
in the rumble seat and they proceeded homeward with Henry Windsor driving. 
While they were thus proceeding the accident happened. 

There is a serious conflict in the evidence as to the circumstances under 
which Thomas Piercy obtained possession of the automobile. Plaintiff has 
introduced some evidence to the effect that Thomas Piercy had general per- 
mission to use the automobile and on the evening in question was given a 
special permission to use the automobile for a trip to Colonial Beach. The 
defendant’s evidence tends to show that Thomas Piercy drove the automobile 
quite frequently, sometimes to Colonial Beach, but on each occasion obtained 
express permission from the named assured to use it; that on the evening of 
the accident Thomas Piercy obtained permission from the named assured to 
use the automobile to go to the Washington Woolen Mills to see Sidney Jones, 
but that he did not seek nor get permission to go anywhere else; and that he 
had been denied permission to go to Colonial Beach on previous occasions. 
The Court has carefully weighed all of the evidence on this point and has con- 
cluded that the plaintiff has not shown by a preponderance of the evidence that 
Thomas Piercy had a general permission to use the automobile or that he had a 
special permission to use the automobile to go to Colonial Beach on the evening 
of the accident, but that he was only given permission to go to the Washington 
Woolen Mills to see Sidney Jones. 





1474 The Insurance Law Journal, Vol. 1 [ Dec., 1938 


The provision of the insurance policy upon which plaintiff seeks to recover 
provides as follows:: 

“Additional Assured 

“VII. The insurance granted by this Policy shall apply to additional Assured 
as follows: Any person or organization using the automobile, or legally respon- 
sible for its use, provided such use is with the permission of the Named 
Assured who, if an individual, may grant such permission through an adult 
member of the Named Assured’s household other than a chauffeur or domestic 
servant.” 

[1] The Court has no difficulty in disposing of defendant’s contention that 
there is no coverage because Henry Windsor was operating the automobile at 
the time of the accident. A judgment has been obtained against Thomas 
Piercy, and the question for the Court to determine is whether Thomas Piercy 
was an additional assured under the terms of the policy. Thomas Piercy, 
although not driving the automobile at the time of the accident, was using it. 
He was riding in the car and Henry Windsor was driving it for him. Thomas 
Piercy was legally responsible for its use. Indeed, the Circuit Court for King 
George County must have found that at the time of the accident Henry Windsor 
was the agent of Thomas Piercy, or it would not have rendered a judgment 
against Thomas Piercy. Under the express language of the policy in suit, if 
Thomas Piercy was, with the permission of the named assured, “using” the 
automobile, or “legally responsible for its use”, he is covered by the policy. 
The policy does not require that he must have been “operating” the automobile 
with the permission of the named assured. The Court finds as a matter of 
law that Thomas Piercy was at the time of the accident “using” the automobile 
in the sense that is contemplated by the terms of the policy. 


The next question for determination is whether Thomas Piercy was so using 
the automobile with the permission of the named assured. For the purpose of 
determining this question it will be assumed as a fact, so found upon the 
conflict in the evidence, that Thomas Piercy was only given permission by the 
named assured to go to the Washington Woolen Mills to see Sidney Jones, 
and that in going to Colonial Beach he made a marked and unusual deviation 
from the permission that had been given him. 

Where there has been a deviation from the use for which permission or 
consent was granted, there is a division in the authorities as to the construction 
which should be placed upon the words “permission or consent of the named 
assured” as used in the ordinary omnibus clause of an insurance policy. One 
line of authorities holds to the view that permission or consent to the particular 
use being made of the car must have been given, and in order to classify the 
person using the automobile as an additional assured under the policy he must 
be using the car at the time of the accident in a manner and for a purpose 
contemplated by the permission or consent given by the named assured. 
Another line of authorities holds to the view that only permission or consent 
to take and use the car must have been given, and in order to classify the 
person using the car as an additional assured all that is necessary is that he 
must have permission or consent to start out with the automobile in the first 
instance. The leading case in support of the doctrine last mentioned is Dickin- 
son v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A.L.R. 500. That 
case has been followed by many others, notably the case of Stovall v. New 
York Indemnity Co., 157 Tenn. 301, 8 S.W.2d 473, 72 A.L.R. 1368, and other cases 
cited in the note at page 1405. The first or contra doctrine is adhered to in a 
number of cases, including decisions by federal courts of other circuits, cited in 
said note at page 1403 in 72 A.L.R. 

[2] In the instant case the policy was issued in Virginia and the accident 
occurred in that State. Under the doctrine recently announced in Erie Rail- 
road v. Tompkins, 58 S.Ct. 817, 82 L.Ed. , 114 A.L.R. 1487, the law of Vir- 
ginia as determined by its legislature and highest court is decisive in an action 
of this kind, and under the doctrine announced in Ruhlin v. New York Life 
Ins. Co., 58 S.Ct. 860, 82 L.Ed. , it becomes the duty of this Court to search 
for and apply the entire body of the substantive law governing an identical 
action in the state court. 

The material parts of section 4326a and 5143 of the Code of Virginia pro- 
vide as follows: 
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“§ 4326a. Third person injured by a party carrying indemnity insurance 
subrogated to rights of such party—No policy of insurance against loss or 
damage resulting from accident to or injury suffered by an employee or other 
person and for which the person insured is liable, * * * shall be issued or 
delivered to any person in this State by agy corporation or other insurer author- 
ized to do business in this State, unless there shall be contained within such 
policy a provision that the insolvency * * * of the person insured shall not 
release the insurance carrier from the payment of damages for injuries sus- 
tained or loss occasioned during the life of such policy, and stating that in case 
execution against the insured is returned unsatisfied in an action brought by 
the injured person, or his or her personal representative in case death results 
from the accident, because of such insolvency, * * * then an action may be 
maintained by the injured person, or his or her personal representative, against 
such corporation under the terms of the policy for the amount of the judgment 
in the said action not exceeding the amount of the policy. 

* * * *x + * * * * 

“§ 5143. When person not named a party, or named jointly with others, 
may take or sue under instrument.—An immediate estate or interést in or the 
benefit of a condition respecting any estate may be taken by a person under 
ai instrument, although he be not a party thereto; and if a covenant or 
promise be made for the benefit, in whole or in part, of a person with whom it 
is not made, or with whom it is made jointly with others, such person, whether 
named in the instrument or not, may maintain in his own name any action 
thereon which he might maintain in case it had been made with him only, and 
the consideration had moved from him to the party making such covenant or 
promise. In such action the covenantor or promisor shall be permitted to 
make all defenses he may have, not only against the covenantee or promisee 
but against such beneficiary as well.” 

The policy here sued on contains the following condition: 

“Any specific Statutory Provision in force in the State in which it is claimed 
that the Assured is liable for any such loss as is covered hereby shall supersede 
any provision in this Policy inconsistent therewith.” 

Moreover, the policy itself contains a clause providing substantially as 
required by section 4326a, supra. 

The question of the extent of the permission or consent required in order to 
hold the user of the automobile to be an additional assured was first discussed 
by the Virginia Court in the case of Maryland Casualty Co. v. Hoge, 153 Va. 
204, 149 S.E. 448. In that case there had been a judgment in favor of Hoge 
against one Catherine Norwood, who at the time of the accident was driving 
the automobile of her husband, R. L. Norwood, the named assured in a policy 
issued by the Maryland Casualty Company, and Hoge sought to hold the insur- 
ance company liable on the ground that said Catherine Norwood was an addi- 
tional assured. The insurance company denied liability on the ground that she 
was driving the automobile at the time of the accident without the permission 
of the named assured, and was therefore not an additional assured within the 
terms of the policy. The facts disclosed that R. L. Norwood, the named assured, 
at the time he purchased the automobile and at all times thereafter had given 
‘his wife a general permission to drive said automobile whenever and wherever 
she wished, but that on the afternoon of the accident there was a storm brew- 
ing and he had forbidden her to use the car that afternoon because of the 
storm; that the storm blew over in about an hour and sometime thereafter his 
wife took the automobile out and the accident happened. R. L. Norwood testi- 
fied that his only reason for refusing her the use of the automobile on that 
afternoon was because of the storm, and that he did not mean by such refusal 
tu revoke her general permission to use the car. The Court stated that the 
case rested upon two clearcut issues, the first of which was whether Catherine 
Norwood was driving the car with the consent and permission of the assured. 
Under that set of facts the Court held the defendant liable on the ground that 
Catherine Norwood had the permission contemplated by the terms of the policy 
to drive the automobile at the time of the accident. The Court based its 
holding upon two reasons. Its first reason was stated as follows (page 449): 

“* * * Tt is perfectly clear from the testimony of R. L. Norwood that his 
wife had his permission and consent to use the car, and that his direction that 
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she take the car home was only a precautionary one under the circumstances 
and conditions as they existed at that particular time, and that there was no 
intention to revoke any general authority his wife had, which was full and 
complete, to operate the car.” 

The Court may or may not have been satisfied with the soundness of the 
above reason, but in any event it proceeded to advance an additional reason 
for its conclusion. The Court quoted at great length from the case of Dickin- 
son v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A.L.R. 500. In that 
case the insurance company issued a policy to one Donato Maisano as the 
named assured with a clause providing coverage for an additional assured using 
or operating the car with the permission of the named assured or an adult 
member of his household. Louis Maisano, a brother of the named assured and 
an adult member of his household, gave permission to one Riccitelli to use the 
automobile to “go home and change his clothes”. Riccitelli took the car and 
instead of going home to change his clothes went off on a joy ride and one 
Dickinson, an invited guest in the car during the ride, received injuries in an 
accident which resulted in his death. A judgment was obtained against 
Riccitelli and he brought suit against the insurance company claiming that it 
had indemnified Riccitelli who was driving the car of the assured. The plaintiff 
there succeeded in his action, the Connecticut Court holding the insurance 
company liable on the ground that Riccitelli was an additional assured. 

The Dickinson Case, from which the Virginia Court quoted at length, is the 
head of a line of authorities which adhere to the doctrine that a qualified per- 
mission or consent by the named assured to another to use his automobile 
should be construed under the language of the ordinary omnibus clause of a 
policy to mean a general permission or consent; and that once another party 
gets permission or consent from the named assured to start out with the auto- 
mobile, even though his permission or consent be qualified, if he deviates from 
the terms of his permission or consent, he is still using the car with the per- 
mission or consent of the named assured and is considered an additional assured 
in contemplation of the policy. This view is adopted on the theory that a clause 
in a policy providing that anyone who may be using the automobile “with the 
permission or consent of the named assured” is ambiguous as to the kind of 
permission or consent that is required; that the ambiguity should be construed 
against the insurance company, which drafted the policy; that to admit the 
power of the named assured to grant a qualified permission or consent would 
give rise to an inquiry in each case as to the terms of the permission or con- 
sent; that if the company had contemplated that such a permission or consent 
could be given and a deviation from that permission or consent would avoid 
the policy, it would have expressly so provided in the policy. 

After making lengthy quotations from the Dickinson Case setting forth the 
reasons given by the Connecticut Court in advancing the doctrine there 
announced, the Supreme Court of Appeals of Virginia in the Hoge Case said: 

“The substance of the above decision is that the permission contemplated 
in the policy means a permission to use the car generally, and not a permission 
to use the car in a specified manner and for a specified purpose.” 

In view of the well-defined division in the authorities its does not seem 
probable that the Virginia Court would have ventured to cite with apparent 
approval the leading case adopting one of these views and base its conclusion 
at least partly on that doctrine unless it intended to embody that doctrine into 
the Virginia law; and this is especially true in view of the fact that the Court 
had already given one apparently sound reason as the basis of its decision. 

The only other Virginia cases bearing on the point are: Indemnity Insur- 
ance Co. v. Jordan, 158 Va. 834. 164 S.E. 539; Ellis v. New Amsterdam Casualty 
Co., 194 S.E. 687; and Phoenix Indemnity Co, v. Anderson, 196 S.E. 629. 


In the Jordan Case the court referred to the case of Maryland Casualty 
Co. v. Hoge, supra, and distinguished it as not applicable to the facts of that 
case. It did not reject the doctrine adopted in the Hoge Case. This is especially 
significant in view of the fact that just before referring to the Hoge Case it 
referred to the case of Odden v. Union Indemnity Co., 156 Wash. 10, 286 P. 59, 
72 AL.R. 1363, and in addition to distinguishing that case it emphatically 
rejected the doctrine announced in that case. The court also referred to and 
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distinguished the Dickinson Case, supra, and the Stovall Case, supra, without 
rejecting the doctrine followed in those cases. 

_In the Ellis Case the court held that the automobile was not covered by the 
policy at the time of the accident because said automobile, which was a light 
delivery truck, was expressly declared in the policy to be a “commercial delivery” 
vehicle, and that at the time of the accident it was being used for pleasure. The 
holding was not predicated upon the fact that the driver had deviated from the 
permission given him by the named assured, but upon the fact that the vehicle 
was expressly insured as a “commercial delivery” vehicle exclusively and was at 
the time of the accident being used for pleasure. 

In the Anderson Case the automobile was insured as a commercial vehicle and 
was being used at the time of the accident for pleasure. The court held that the 
use of the automobile at the time of the accident was neither permissive nor 
commercial. The court pointed out that it was not dealing with a deviation but 
with an independent venture, unrelated to the assured’s business. This is the 
real basis of the decision in that case. In the Anderson Case the accident happened 
in North Carolina and the policy was issued there, and the court said that it 
was governed by the substantive law of that State. No reference is made to the 
Hoge Case. 

[3] From a careful consideration of these authorities, this Court is con- 
strained to conclude that the Supreme Court of Appeals of Virginia has adopted as 
the Virginia law the doctrine announced by the Dickinson Case as applicable to a 
state of facts identical with the facts of that case. While the facts in the Dickinson 
Case and in the instant case are different in certain respects, they are in legal effect 
identical. This being so, it is the duty of this Court to find that the permission or 
consent given by Ruth Goodrick to Thomas Piercy to use the automobile, although 
qualified, must be construed in contemplation of the policy as a permission or consent 
for Thomas Piercy to use the automobile for the purpose it was being used 
at the time of the accident, and that Thomas Piercy was within the contemplation 
of the policy ising the car at the time of the accident with the permission or con- 
sent of the named assured. This Court therefore holds that Thomas Piercy was 
an additional assured at the time of the accident and the defendant is liable to 
the plaintiff on said policy. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, OF 
LONDON, ENGLAND v. C. E. CARNES & CO., Inc., et al. No. 749. 
District Court, W. D. Louisiana, Lake Charles Division. May 27, 19238. 
24 Federal Supplement 128. 
3. DECLARATIONS. 


In automobile liability policy reading “in consideration of the payment of 
the premium and of the statements contained in the declarations,” the “declarations” 
included memorandum given to insurer during negotiations for the policy, which 
described insured’s business but did not mention use of truck for hauling butane 
gas, and hence policy did not cover liability for explosion of handling such gas. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. COVERAGE. 

Generally, a liability policy covers all of insured’s lawful liabilities that 
appear to have been within the intention of the parties as expressed in the policy, is 
construed by the general rules of construction, and cannot be extended to liabilities 
or losses that are neither expressly nor impliedly within its terms. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. RENEWAL. 

In the absence of anything done by insurer to mislead insured, or conduct 
amounting to a fraud upon insured’s rights, automobile liability policy was binding 
on parties irrespective of oral statements by insurer’s agent that renewal policy 
covered risk not covered by original policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

9. ESTOPPEL. 

Where insurer issued renewal automobile liability policy on truck without 
knowledge that since issuance of original policy, insured had begun to use truck 
to haul butane gas, knowledge of insurer’s local agent that insured was relying 
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on an understanding that such use was within policy coverage did not estop 
insurer from denying coverage for explosion of such gas. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

In Equity. Suit for declaratory judgment by the Employers’ Liability Assur- 
ance Corporation, Limited, of London, England, against C. E. Carnes & Co., Inc., 
and others, for declaration of plaintiff’s rights and obligations under a_ public 
liability policy. 

Judgment for plaintiff. 

Edward Rightor and W. H. Sellers, both of New Orleans, La., for complainants. 

Hawthorn, Stafford & Pitts, of Alexandria, La., McCoy, King & Jones and 
R. A. Anderson, all of Lake Charles, La.. H. P. Carmouche, of Crowley, La., 
R. H. Agate, Jr., of Welsh, La., and N. C. Pettijean, of Rayne, La., for respondents. 

Dawkins, District Judge. 

Plaintiff brought this suit for a declaratory judgment against its assured, 
C. E. Carnes & Company, Inc., under a policy of public liability insurance, and 
against numerous other persons, who were injured or had their property damaged 
by an explosion of butane gas hauled by the truck covered by the policy. It 
alleged that a controversy had arisen as to its duty to defend claims against the 
assured resulting from said explosion exceeding many times the face of the policy 
and prayed for a judgment declaring its “rights, obligations and other legal 
relations * * * under its policy,” both as to the insured and other persons who 
had suffered injuries or damages from said explosion. 

All of the defendants have contested the position taken by plaintiff and assert 
its liability to the full extent of the policy. They also seek in the alternative, 
if the policy is held not to cover the particular accident, to have it reformed to 
that end, because of certain allegations as to knowledge, representations, etc. 
of plaintiff's agents. 

I find the facts as follows: 

Plaintiff is an insurance company, domiciled in London, England, and issued 
its policy of public liability insurance to and in favor of C. E. Carnes & Company, 
of Crowley, Louisiana, on August 18, 1935, covering a certain one and one-half 
ton Dodge truck, 1934 model, bearing serial number 8354967 and motor number 
T—6—6307, upon an application filled out by the local agent on information 
furnished by the insured, which stated that its occupation was that of “handling 
farm machinery, Crane fixtures and paints”, and that the truck was for “com- 
mercial fise (hauling merchandise for assured’s business only)”. The policy, as 
issued, carried the same statements as to the business of the assured and the 
purpose for which the truck was to be used, 


With respect to the liability of the insurer for personal and property damage, 
the policy provides: 


“Coverage A—Bodily Injury Liability. 

“To pay on behalf of the assured all sums which the Assured shall become 
obligated to pay by reason of the liability imposed upon him by law for damages, 
including damages for care and loss of services, because of bodily injury, includ- 
ing death at any time resulting therefrom, sustained by any person or persons, 


caused by accident and arising out of the ownership, maintenance or use of the 
automobile. 

“Coverage B—Property Damage Liability. 

“To pay on behalf of the assured all sums which the Assured shall become 
obligated to pay by reason of injury to or destruction of property, including the 
loss of use thereof, caused by accident and arising out of the ownership, mainten- 
ance or use of the automobile.” 


It also defines the term “commercial” as follows: 


“2. Purposes of use defined * * *. (b) The term ‘commercial’ is defined as 
the transportation or delivery of goods, merchandise or other materials, and 
uses incidental thereto, in direct connection with the named assured’s business 
occupation, as expressed in item 1. (c) Use of the automobile for the purposes 
stated includes the loading and unloading thereof.” 


Paragraphs 10 and 13 of “Conditions” of the policy are quoted as pertinent 
to the decision of this case as follows: 

“Declarations. By acceptance of this policy the named Assured agrees that 
the statements in the declarations are his agreements and representations, that this 
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policy is issued in reliance upon the truth of such representations, and that this 
policy embodies all agreements existing between himself and the Corporation or 
any of its agents relating to this insurance.” 

“Financial Responsibility Laws. Coverages A and B 

“Any insurance provided by this policy for bodily injury liability or property 
damage liability shall conform to the provisions of the’ motor vehicle financial 
responsibility law of any state or province which shall be applicable with respect 
to any such liability arising from the use of the automobile during the policy 
period, to the extent of the coverage and limits of liability required by such law, 
but in no event in excess of the limits of liability stated in this policy. The 
Assured agrees to reimburse the Corporation, for any payment made by the Cor- 
poration on account of any accident, claim or suit, involving a breach of the 
terms of this policy and for any payment the Corporation would not have been 
obligated to make under the provisions of this policy except for the agreement 
contained in this paragraph.” 

The policy was renewed in identical form on August 18, 1936, and was in 
effect when the circumstances out of which this litigation arises happened on 
October 21, 1936. 

At the time of the issuance of the first policy, the insured, Carnes & Com- 
pany, was engaged in the business of handling “farm equipment, such as tractors 
and machinery, Crane plumbing fixtures, pipe and general hardware line of the 
Crane type. We handle a marine line of hardware and belting * * * paint, tur- 
pentine, oil and cans of various stuff of that kind.” Crane fixtures which it 
handled, consisted of “automatic water plants, operating under electricity for 
country homes; Crane bath equipment for bathrooms; kitchen sinks, and pipe, 
and all types of roughing-in material; valves, which we carried in stock to sell 
to different mills and other concerns in the country; some Crane tools that we 
sold to plumbers, and pipe fittings and things of that kind.” 

The Carnes Company first began handling butane gas several months after 
the original policy was issued. At first, it simply sold the tanks in which the 
gas would be stored, heaters for its use, etc., which the insured installed in 
homes; and in the beginning butane gas was furnished by “another concern 
who came and put the liquid in the containers after we had them installed.” 

Defendant did not handle the liquid until “about the first of 1936.” Accord- 
ing to C. E. Carnes, one of the officers of the assured, “95% of butane gas is 
used by refineries for fuel. Then it is used by a good many concerns in place 
of acetylene gas. A good deal of it is used in the repair and manufacture of 
refrigerators, but within the last two or three years, there has been built up in 
Louisiana a considerable consumption of it as fuel for homes, for heating and 


for automatic refrigeration and cook: stoves; for automatic hot water heaters 
and things of that kind.” 


Its use “is confined to the rural sections that do not have natural gas” or 
in “towns where natural gas lines have not been extended.” The Crane Com- 
pany furnished and the defendant installed hot water tanks “altered at the 
factory to be suitable for burning butane gas.” 

The tank which was being used for hauling butane gas at the time of the 
explosion, was sold to Carnes & Company by the Crane Company, who had it 
shipped from Pekin, Illinois, after it had been made “adaptable to use on a 
truck. * * * The tank is different from those placed in the ground or used for 
other purposes.” 

The agent of the insurance company who represented it in Crowley, where 
the accident happened, at one time, had his office in the place of business of 
the insured, but later moved into another room of the same building with only 
an archway separating them. He did not write any casualty business but the 
policies were always prepared in New Orleans, on information which he fur- 
nished, usually in the form of an application which he filled out. He swears 


that he did not require anyone in behalf of the present insured to detail phases 
of its business, because he “knew enough about it” himself; and he also swears 


that at the time “the new policy was written” he knew insured “had been 
: ’ “ . . ° 

handling butane gas” and that the truck covered “was equipped with a butane 

gas tank being used to transport butane gas.” The tank was kept on a platform 


at the insured’s place of business when not being used to haul butane gas. This 
agent also testified that he had, about the time the insured began handling 
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butane gas, discussed it with one of the officers of that company, who “had 
become a little bit uneasy about different accidents * * * and wanted to be sure 
he was fully protected,—that they were, the corporation,—rather, against claims 
from outsiders in case of injury or accident, either from the trucks or the 
operations in any way of butane gas.” He also testified that the truck had a 
sign on it, “in box-car letters” and was frequently parked outside of his office, 
where it could be seen by the special agent of the plaintiff, who visited the 
witness’ office once every thirty days. The officers of the insured had owned 
an interest in the insurance business of White, the plaintiff’s agent, but this 
had been sold to him on terms of credit, and according to Carnes, one of the 
officers of the defendant company, the notes had been paid a year or two before 
the explosion. 

Defendant Carnes & Company was the first to begin handling butane gas in 
its trade territory, a little less than a year prior to the accident. The tank in 
which it was hauled had been specially constructed by Murphy & Wall, of 
Pekin, Illinois, at the request of the Crane Company, through whom it had 
been ordered by Carnes & Company, and as previously stated, was placed upon 
the truck when the butane gas was to be hauled, and removed when the truck 
was used for other purposes. The insured had a filling station or tank for its 
own use, but did not sell to the public. No attendant was kept there and it 
was at this station that the explosion occurred. The tanks sold for use of the 
butane gas were not fitted for installation when received by Carnes & Company, 
but the insured would obtain the pipes, fittings, etc. from other places, assem- 
ble the whole, and install them for their customers. 

Dall Thomas, the special agent of plaintiff, denied that he discussed with 
White, the local agent and Bone, an officer of the insured, the handling of 
butane gas or that he knew it was so handled. He produced a memorandum 
made at the time, on which no mention is made of the gas. On the other hand, 
White swore the gas was discussed and Thomas gave them to understand that 
the truck would be covered by the policy while handling it. 

H. Bone, a former vice-president of the insured, but who was not con- 
nected with it at the time of the trial, also testified that in December, 1935, 
after the issuance of the first policy, he had, with White, the agent, discussed 
with Thomas, plaintiff’s special agent, the general coverage of the assured’s 
business. He says: 

“* * * The matter under discussion was our liability in connection with 
the installation of this gas,—the delivery of tractors and heavy engines on 
trucks; also-our liability in connection with the equipment of commercial sales- 
men. In other words, I was trying to cover the whole picture in which the 
gas was included along with the rest.” 


The fact that his company was a dealer in butane gas was discussed; and 
further, when asked if there was a reason for discussing the coverage and 
liability with Thomas, replied: “Yes, with the several accidents that had 
occurred to us in our business. Not in the business of C. E. Carnes but some 
other operations Carnes and I were carrying on, and also an accident that a 
short while before had happened at Eunice in connection with the handling of 
a tractor. It was all of these items that I was going over with Thomas.” He 
further testified that White had seen the truck used for hauling the butane gas, 
but when asked if Thomas knew it, replied:—“Well, I could not say that.” 
Further on he was asked the question and replied thereto as follows: — 

“Q. Now, were you discussing the general coverage of your company 
because of the handling of this butane gas? A. No; I can’t say that. I was 
discussing the general coverage, including the butane gas.” 

He did not know whether any change was made in the insurance coverage 
because of the gas, and when again pressed by counsel for the insured, testified 
as follows: 

“O. Was the handling of butane gas thoroughly discussed in the conversa- 
tion? A. Well, no. 

“Q. Well, was it discussed? <A. Yes. 

“Q. What was your purpose? A. I was discussing the whole of our affairs. 
I was not stressing butane gas any more than the risks inherent in loading a 
tractor or truck and everything, such as might tip over and kill a man. I was 
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referring to extending our mechanics out into the country to install this butane 
equipment and the risk of placing stuff like that. 

“Q. Now, did you discuss the risk of explosions? A. Oh yes, but you asked 
me the question if the discussion came up on account of butane gas. I want 
to make myself clear. 


“Q. You wanted to protect the company? A. As a whole, yes. 

3 Explosions had occurred prior to that time? A. Yes. 

“Q. Were those explosions discussed? Were they mentioned? A. There 
had been no explosions of butane gas. There had been accidents with tractors.” 

He nowhere says that Thomas either knew of the change or assured him 
that the truck would be covered while hauling butane gas. 

This is in contrast to the statement of White, the agent who carried all of 
the insurance of Carnes & Company, and who testified: 

“Q. Did that conversation bring out to Mr. Thomas the fact that butane gas 
was being used? A. Absolutely. 

“OQ. Would Mr. Thomas, on the occasion of his visits to Crowley, pass by 
C. E. Carnes & Company’s place, in a manner which would reveal to him the 
truck containing butane gas of the assured here? A. Yes.” 

He likewise testified that no change was made in the policy as a result of 
this conversation. Finally he was asked and answered questions by the 
insured’s counsel, as follows: 

“QO. Mr. White, I will ask you whether or not at the time of the issuance of 
the policy in August, 1936, if it was Carnes & Company’s intention and your 
intention, to cover that truck in its operations for hauling butane gas, as well 
as for any other operation in which it might be needed? A. For any and all 
of its operations. 

“Q. Including handling butane gas? A. Yes sir.” 

Earlier, in his direct testimony, he was asked if he recalled the conversation 
heretofore mentioned between Thomas, Bone and himself, “in November or 
December, 1935”, and answered in the affirmative. The invoice for the tank, 
which was used on the truck, is dated December 16, 1935, and the agent of 
Crane & Company, Mr. Lagarde, says, “It was probably delivered in the begin- 
ning of 1936”. It is described in the invoice as “one 940 gallon 58 x 120 galv. 
inside and out storage tank, with tappings as per sketch. Tank for use with 
liquid butane gas system.” It was not manufactured by Crane, but they 
obtained it for the insured from one of their regular “sources of supply”, 
Murphy & Wall, of Pekin, Illinois, who made the alterations therein according 
to the directions of Carnes & Company. The sales manager of the Crane 
Company, through whom this tank was sold to the insured, testified that tanks 
are not classified as “plumbing fixtures” in the plumbing business, and _ this 
particular type of tank was the kind ordinarily used as a pneumatic storage 
tank, with pressure pump system for water. His company does not sell tanks 
to other distributors of butane gas. 

Dall Thomas testified that he was “special agent” for the plaintiff, which 
position he had held for about six years, and prior to that time had been “claim 
adjuster”; that his duties as special agent were “to go out and make agency 
connections and collect balances and solicit business with the agent”; that 
inspections are made by the engineering department; that “back in 1935, Mr. 
Bone, Guy White and myself discussed the coverage of some tractors and 
machinery”; that they did not discuss butane gas and at that time he did not 
know what it was; and that he made a memorandum contemporaneously with 
the conversation, which included “the pay-roll of the various employees. I took 
it to New Orleans to discuss with the underwriters as a coverage concerning 
this particular risk.” He produced, as a witness, what he said was this memo- 
randum, and which reads as follows: 

“C. E. Carnes & Co., Inc. 
Manufacturing agents. 


Selling Gas Engines Pumps, 
Motors, Light plant (light home service) 
Battery (Fairbanks-Morse Co.) 

(small stuff) 
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Crane & Company. 
Plumbing Equipment. 


Salesman $6,000.00 
Labor 3724 $2,000.00 
Clerical $2,000.00” 


On the back thereof appears the following: 
“3724 — 


Adolph Gold 
C. E. Carnes. 


Porter and General.” 


On direct examination he interpreted this memorandum as_ follows :— 
“Manufacturer’s agent selling gas engines; pumps, motors, light plants and 
motors manufactured by Fairbanks-Morse and plumbing equipment manu- 
factured by Crane & Company.” He then testified that this represented the 
“character of risk” that his employers “were underwriting” and it was for the 
purpose of issuing “manufacturers’ and contractors’ liability policies”; that 
he never inspected risks for the company, except by special instructions, includ- 
ing motor vehicles; that he didn’t deny the assured was selling and advertising 
for sale butane gas at that time, but if so, he didn’t know it; and that there was 
no change made in the coverage after this conversation. Further, that local 
agents do, in some instances, write policies like the one in question, and it is 
done in Lake Charles; the inspections of individual trucks are made by the 
local agents, and the engineers are only sent out to inspect fleets of trucks. 


[1, 2] My view is that the burden of proving that Thomas or anyone else 
claimed to represent the insurer had knowledge of conditions that would estop 
it from contending that the truck was not covered when hauling butane gas, was 
upon the defendants, and the evidence does not establish that knowledge in 
Thomas. 

From a careful consideration of all this evidence, it does not seem reason- 
able to conclude that there was a discussion of the hauling of butane gas by 
this truck at the time of the interview between Thomas, White and Bone in 
November and December, 1935, as ordinarily, invoices are issued and received 
by purchasers long before the goods arrive, especially of this kind, such as a 
tank, which weighed 1390 pounds. The invoice contains the notation that it 
was shipped “via freight,—Pekin, Illinois, 12/13”. The record does not show 
exactly when the tank arrived in Crowley, but I think Mr. Legarde, division 
manager for Crane & Company, was substantially correct when he said it 
probably was delivered in January, 1936. The former. vice-president of the 
assured, Mr. Bone, does not corroborate White in the flat statement that the 
hauling of butane gas by this truck was discussed, although the gas was 
mentioned in a general way, and my conclusion is that White, to say the least, 
was mistaken and Thomas is correct in the statement that he did not know 
the truck was being used for that purpose. It is true, as Carnes testified, that 
the insured had been installing tanks for use of the gas which was furnished 
and delivered by other persons, and doubtless both Bone and White knew it, 
but this is a different thing from the actual hauling and delivering of the gas 
itself by the assured in the truck in question, 


The witness Herman Egloff, called on behalf of the plaintiff, testified that 
he was manager of the Gulf Department of the plaintiff and that this company 
would not have issued the policy if it had known the truck was to be used in 
hauling butane gas; that his company had had applications for insurance on 
trucks hauling said gas, but they refused and it would not write such insurance 
at any price. He admitted his company sometimes issues policies on trucks 
which haul gasoline, but would not do so as to dynamite and similar explosives. 
There is nothing to dispute this statement and when the nature of butane gas 
1s considered, I cannot doubt that this statement is correct. It boils or evap- 
orates at one degree above zero Fahrenheit, which, of course, means that the 
liquid becomes a gas as soon as the pressure is released and it comes in contact 
with the atmosphere. It is heavier than air and has a tendency to cling close 
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to the earth; whereas, gasoline has a much higher vaporizing point. One 
= be perfectly willing to insure a truck hauling the latter and not the 
ormer. 

Accepting, however, the statement of the local agent, White, that he knew 
the insured was hauling this gas on the truck in question, would this make the 
defendant liable in view of the provisions of the policy and all the other evi- 
dence in the case? If not, does the evidence, as a matter of law, establish an 
ae or warrant the court’s reforming the policy so as to include this 
lability ¢ 

The first policy, or one for the year beginning August 18, 1935, was issued 
several months before the insured started handling butane gas. White, the 
agent, swears he learned immediately that it was being so handled, but he does 
not say, and there is no other evidence to show that this fact was ever made 
known to the district office of the plaintiff in New Orleans, where the policy 
was actually issued (except the claim that Thomas, the special agent, was 
informed of it on his visit to Crowley in November or December, 1935, and 
which I have found was not true). The second policy was issued effective 
August 18, 1936, as the result of a letter from Egloff, written to White at 
Crowley, June 16, 1936, in which it was said: 

“The below listed policies will expire as indicated. Kindly make a note 
beside each expiration as to whether or not renewal is desired, also whether 
change is necessary in the name of the assured, address, the property covered. 

“Perhaps you can increase the limits on the liability policies and obtain 
additional coverages: 

Assured: Policy No. Remarks. 


18th. C, E. Carnes & Co., Inc. SF-266361. ; 
“We are sending this notice with a view of rendering a more efficient 
service and saving expense in issuing policies which are not wanted and we 


trust you will cooperate with us by mailing this notice back promptly. 


In the space between the name of Carnes & Company, Inc., and the last 
quoted paragraph, White inserted the following: 

“This is to advise that it will be in order to issue the above renewal. 

“Guy L. White Ins. Co., Inc. 
“By Guy L. White.” 

This was stamped: “Received June 20, 1936. Gulf Und. Dept.” 

As previously stated, this new policy contained the identical statement as 
to the nature of the insured’s business and the purposes for which the truck 
was to be used, as the former one. 

|3] The provisions of the policy quoted above in the findings of fact, as to 
the nature of the insured’s business and purposes for which the truck was to be 
used, on the face of the contract, do not appear to cover the risk of handling a 
dangerous and explosive substance, such as butane gas, which evaporates at 
the low temperature of one degree above zero Fahrenheit, and has the other 
characteristics above stated. This is what is known as liability insurance, which 
has been defined as follows: 

“Liability insurance is that form of insurance by which an insured is indem- 
nified against loss or liability on account of bodily injuries sustained by others, 
or in a broader sense, against loss or liability on account of injuries to property.” 
C.J. Vol. 36, p. 1056, Sec. 1. 

It is of recent origin, when compared to fire insurance, and was unknown in 
this country prior to 1887, when it was introduced from England. Ib.Sec. 2. 

[4] Generally speaking, “a policy of liability insurance covers any and all 
liabilities or losses for which insured is lawfully liable, that it is apparent were 
within the intention of the parties, as expressed in the terms of the policy, and 
is construed by the general rules of construction, and it cannot be extended to 
liabilities or losses which are neither expressly nor impliedly within its terms.” 
Ib. p. 1079, Sec. 51. 

The contract declares that “in consideration of the payment of the premium 
and of the statements contained in the declarations and subject to the limits of 
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liability, exclusions, conditions, and other terms of this policy”, the insurer will 
pay on behalf of insured “all sums” (within its limits as to amounts) for which 
liability is “imposed upon him by law” for damages, to persons or property, as 
stated in paragraphs A and B of Section 1, quoted above. The declarations, of 
course, include the declared nature of the insured’s business and the purposes 
for which the truck was to be used as quoted in the above findings of fact, and 
these did not include the hauling of butane gas or substances of similar character. 

[5,6] It is conceded that information as to the nature of the business of 
assured was furnished by White, and when he took upon himself the responsibility 
of so furnishing it for plaintiff's use in determining whether to accept the risk, 
he was placed in the dual position of acting in part at least on behalf of the 
latter, as well as the former. That information as written into the policy at 
that time was correct. When the policy was received by Carnes & Company, 
it was charged with knowledge of the character of those statements, as well 
as with the limitations upon White’s powers to enlarge or extend them verbally. 
So I think the contract on its face must be held not to include liability for damages 
caused in the hauling of butane gas. As has been previously pointed out, Carnes 
& Company were not selling and delivering it in the truck in question or by any 
other means when White furnished this information, and there was no mis- 
statement on his part of the facts in the application he filled out for the insured. 
When the policy came to be renewed, the conditions had changed and it was 
being so handled, and according to White, this was known to him, but he said 
nothing to plaintiff about it, by letter or otherwise. When the new policy was 
issued, there was no change in the declarations as to the nature of the business 
and when it was received, defendant, insured, was again charged with knowledge 
of its provisions. As I have said, there could have been no liability had the 
accident happened while the first policy was in force, because the change was made 
in that the handling of butane gas commenced several months thereafter, even 
under the case of Bible v. John Hancock Mut. Life Insurance Company, 256 
N.Y. 458, 176 N.E. 838, one of the principal cases relied on by defendant. Plain- 
tiff was also bound to know that the renewal, effective August 18, 1936, was of 
the same tenor. Can the fact that there was a violation of its terms, in a manner 
which would have relieved the insurer, after the issuance of the first policy, 
to the knowledge oi the local agent, serve to fasten liability upon the plaintiff 
when the same contract came up for renewal and was renewed in identical form? 
The truck evidently was used for other purposes, and even as to the first policy, 
the insurer was responsible for any damage for which the insured might have 
become liable within the intendment of the policy during that time other than 
the hauling of butane gas, so that there was ample consideration for the premium 
which was paid. 

In the policy itself it is specifically stipulated: 

“7. Changes. No notice to any agent, or knowledge possessed by an agent 
or by any other person, shall be held to affect a waiver or change in any part of 
this policy, nor estop the Corporation from asserting any rights under the terms 
of this policy; nor shall the terms of this policy be waived or changed except by 
endorsement issued to form a part hereof, signed by the manager and attorney of 
the Corporation for the United States; provided, however, that changes may be 
made in the written portion of the declaration by indorsement issued to form a 
part hereof, signed by the agent signing this policy.” 

|7] In other words, regardless of what White may have said, the insured was 
bound to know that by express terms of the policy, its provisions could not be 
enlarged, so as to include a liability not embraced therein, except by proper written 
indorsement thereon. In the absence of anything done by the company to mislead 
the insured, or conduct which would amount to a fraud upon its rights, this con- 
tract was the law between the parties and both are bound by it. Defendant could 
not rely upon the oral statements of White that it was covered while handling the 
gas in the face of this provision and any assertion to that effect by him was merely 
his personal opinion. See Northern Assur. Co., Ltd. v. Case, 4 Cir., 12 F.2d 551; 
Euto v. Lumberman’s Mutual Casualty Co., 247 App.Div. 613, 288 N.Y.S. 232. 

Estoppel. 

[8-10] What has been said above also applies to the prayer for reformation 
of the contract. In order to reform a written contract, it is necessary that the party 
claiming such right shall either establish a clear understanding between both sides 


Au 


to I 
the 
edg 
in | 
it e 
tion 
plac 
opp 
estc 
for 
tert 
tru 





Auto. } Bias vy. Ohio Farmers Indemnity Co. 1485 


to make an agreement different to that which is written, or the understanding on 
the part of one to that effect as to which the conduct of the other, with full knowl- 
edge of such understanding, has been such as to mislead the former, to his prejudice 
in believing that tle meaning contended for was correct. Under the situation as 
it exists here, because the insurer had no knowledge of such contended interpreta- 
tion, but issued the second policy without knowledge that the change had taken 
place in the use of the truck after the first was issued, and therefore had no 
opportunity to object, it cannot be said to have done anything amounting to an 
estoppel. It does not matter that the local agent may have had such knowledge, 
for the insured was bound to know that this was not sufficient under the express 
terms of the policy, to bring home to his principal that the change in use of the 
truck had taken place between the issuance of the first and second polieies. 

Plaintiff should have judgment as prayed for. 

Proper decree should be presented. 


BIAS v. OHIO FARMERS INDEMNITY CO. Civ. 10487. 
District Court of Appeal, First District, Division 1, California. July 29, 1938. 
81 Pacific Reporter (2d) 1057. 
1. RIGHT OF ACTION. 

Statute, authorizing injured party to sue on indemnity policy issued to 
insured who causes injuries, creates a contractual relationship which inures to 
any person who may be negligently injured by insured as completely as if such 
injured person has been specifically named in the policy. St.1919, p. 776, now 
St.1935, p. 716, § 11580. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. ASSIGNMENT. 

The right acquired by injured party under statute to sue on indemnity 
policy after obtaining judgment against insured who caused injuries is assign- 
able. St.1919, p. 776, now St.1935, p. 716, § 11580; Civ.Code, §§ 954, 1044, 1458. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6. ASSIGNMENT. 

An assignee of a judgment obtained against insured for injuries caused in 
automobile accident was not precluded from suing on indemnity policy on 
ground that assignment was made pending appeal from judgment against 
insured, where action on policy was not commenced until several months after 
affirmance of judgment on appeal, and hence action was not affected by such 
appeal. St.1919, p. 776, now St.1935, p. 716, § 11580. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Superior Court, Santa Cruz County; James L. Atteridge, 
Judge. 

: a by A. B. Bias against the Ohio Farmers Indemnity Company to 
recover on an indemnity policy which defendant issued to one Lee J. Miller 
against whom plaintiff’s assignor had obtained a judgment for injuries sustained 
in an automobile accident. From a judgment for plaintiff, defendant appeals. 

Affirmed. ; 

Leslie C. Gillen, of San Francisco (P. R. McEnerney, of San Francisco, of 
counsel), for appellant. 

Harry J. Bias and W. A. Deans, both of Santa Cruz, for respondent. 

KNIGHT, Justice. 

A judgment for damages in the sum of $1,250 was obtained by Florence 
Wilson against Lee J. Miller on account of personal injuries received by her 
through the negligent operation of an automobile by Miller, and on appeal the 
judgment was affirmed. Wilson v. Miller, 1 Cal.App.2d 514, 36 P.2d 843. At 
the time of the accident Miller was insured under an indemnity policy which 
by virtue of the provisions of the statute (Stats.1919, p. 776, now sec. 11580 of 
the Insurance Code, St. 1935, p. 716) and under the terms of the policy inured 
to the benefit of any person negligently injured by the insured. Following the 
entry of the judgment in favor of Florence Wilson she assigned the same and 
all sums of money to be had or obtained by means thereof to A. B. Bias; and 
he brought the present action against the insurance carrier on said policy to 
recover the amount of said judgment. Four separate defenses were interposed 
by the answer, and as a result of the trial which was had before the court 
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without a jury, judgment was entered in favor of the plaintiff, from which the 
insurance carrier prosecutes this appeal. 

An appeal was taken on the judgment roll, and two main points are urged 
for reversal. Neither of them is related to any of the four defenses urged at 
the trial. They are in substance, first, that the right acquired by an injured 
party under the statute to sue on the indemnity policy is not assignable; and 
secondly, that in any event the purported assignment is legally insufficient to 
a to plaintiff any of the rights inuring to the injured party under the 
policy. 

So far as the record shows, no demurrer was interposed to the complaint, 
nor were either of the points now urged by appellant for reversal made an issue 
before th® trial court by way of the answer. Assuming that said points may 
be raised for the first time on appeal, we find no merit therein. 

[1-3] It was definitely held by the Supreme Court in the case of Malmgren 
v. Southwestern Automobile Ins. Co., 201 Cal. 29, 255 P. 512, and again in 
Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.2d 999, 85 A.L.R. 13, that the 
effect of the statute above referred to, under the authority of which the policy 
herein was issued, is to create a contractual relationship which inures to the 
benefit of any person who might be negligently injured by the insured, as com- 
pletely as if such injured person had been specifically named in the policy. 
Furthermore, it has been definitely held in the case of Pigg v. International 
Indemnity Co., 86 Cal.App. 671, 261 P. 486, that the right of action thus granted 
by the statute to the injured person to sue upon the indemnity policy “is 
property”, and as such passes in case of his death along with the judgment to 
his estate as an asset thereof; and it is a fundamental principle of law that one 
of the chief incidents of ownership in property is the right to transfer it. Such 
right is specifically declared by several sections of the Civil Code. Among them 
are sections 1044, 1458, and 954, which respectively provide: “Property of any 
kind may, be transferred, except as otherwise provided by this article.” “A 
right arising out of an obligation is the property of the person to whom it is 
due, and may be transferred as such.” “A thing in action, arising out of the 
violation of a right of property, or out of an obligation, may be transferred 
by the owner. * * *” 

[4] Applying the foregoing legal — to the facts of the present case, 
we have this situation: Upon the happening of the accident a contractual 
relation was created by the statute between Florence Wilson, as the injured 
party, and Miller’s insurance carrier, which Gr her a cause of action against 
the insurance carrier on the policy issued to Miller, upon securing the judgment 
against him; “This cause of action was property” (Pigg v. International Indem- 
nity Co., supra, page 487), and therefore, as the owner of such property she 
doubtless had the legal right to assign and transfer the same to another. 

In further support of the above conclusion may be cited the case of Roth 
v. General Casualty & Surety Co., 106 N.J.L. 516, 146 A. 202. There the question 
involved related to the construction of a clause in an indemnity policy which does 
not in effect differ substantially from the terms of our statute. The clause pro- 
vided (page 203): “In the event that an execution on a judgment against the assured 
be returned unsatisfied in an action by a person who is injured or whose property is 
damaged, the judgment creditor shall have a right of action against the Company 
to the same extent that the assured could have had had he paid the judgment.” 
And in sustaining the right of the judgment creditors therein to assign their judg- 
ments and in upholding the right of their assignee to sue on the policy the court 
held that such a clause was not restricted to the exclusive benefit of the judgment 
creditor, and that an assignment by him of the judgment against the assured passes 
to his assignee all rights and remedies for collection possessed by the judgment 
creditor himself. 


Appellant has cited cases from New York, claiming that they sustain its con- 
tention that the right to sue on the policy is not assignable. Evidently, however, as 
pointed out in Bachman v. Independence Indemnity Co., 112 Cal.App. 465, 297 P. 
110, 298 P. 57, there is some material difference between the New York and the 
California statutes permitting actions to be brought against the tort-feasor’s insur- 
ance carrier. For that reason it cannot be said that the New York cases so relied on 
by appellant are here controlling. ; 

" 5, 6] The remaining points urged on this branch of the case are merely inci- 
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dental to the main ones already discussed, and are likewise without merit. One of 
them is that the assignee acquired no rights under the assignment because it was 
made pending the appeal from the judgment. It is well settled, however, that an 
assignment of a judgment may be made at any time after its entry in the trial court; 
and since the present action on the policy was not commenced by the assignee 
until several months after the affirmance of the judgment on appeal, it was in 
no way affected by the appeal. 

[7] Nor in our opinion are the terms of the written assignment under which 
the present action is sought to be maintained legally insufficient to transfer to plain- 
tiff the right to sue on the indemnity policy. It covers not only the assignment of 
the judgment “and all sums of money that may be had or obtained by means of 
said judgment”, but in terms it appoints plaintiff as assignee and attorney to take 
“all lawful ways and means for the recovery of the money due or to become due on 
said judgment.” 

The judgment is affirmed. 


We concur: Tyler, P. J.; Cashin, J. 
GIOVANNINI v. HARTFORD ACCIDENT & INDEMNITY CO. No. 240. 


Supreme Court of New Jersey. Aug. 18, 1938. 
1 Atlantic Reporter (2d) 41. 
SERVICE OF PROCESS. 

An insurance agent was not an “agent” of foreign insurance company within 
meaning of statute providing that service of process on a foreign corporation shall 
be served on any officer, director, agent, clerk, or engineer of the corporation, where 
agent’s work was merely to solicit business and collect premiums, and cause of 
action in question did not arise out of any business with which agent had any con- 
nection, agent merely assisted assured in preparation of reports of accident, and 
agent had his own office and acted as agent for other insurance companies in pro- 
curement of business. R.S.1937, 2:32-28. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Suit by Anthony Giovannini against the Hartford Accident & Indemnity Com- 
pany to secure reimbursement of expenses allegedly incurred in defending a suit 
brought against plaintiff as a result of an automobile accident. To review an order 
denying the defendant’s motion to set aside service of summons and state of 
demand, the defendant brings certiorari. 

Orders set aside. 

Argued May term, 1938, before Case, Donges, and Porter, JJ. 

Eugene Capibianco, of Asbury Park, for plaintiff. ." 

Reginald V. Spell, of Newark (Wilbur A. Stevens, of Newark, of counsel), for 
defendant. 

Porter, Justice. — ' 

This case comes before us on a writ of certiorari to review an order of the 
District Court of the First Judicial District of the County of Monmouth in denying 
the prosecutor’s motion to set aside service of summons and state of demand. 

The suit was brought by Rev. Anthony Giovannini against the defendant- 
prosecutor, Hartford Accident and Indemnity Co., to secure reimbursement of 
expenses alleged to have been incurred by him in defending a suit brought against 
him as a result of an automobile accident in which he was involved during the 
term of a policy of insurance he had with the defendant company. 

The summons and state of demand were served upon one Joseph Santa an 
agent who wrote insurance for the defendant. On the return day the defendant 
appeared specially and moved that the service be set aside on the ground that the 
court had obtained no jurisdiction over the defendant for the reason that Santa 
was not its general agent nor in charge of an office of the company nor was he 
such a representative on whom service for it could be made. 

The motion was denied. The propriety of that ruling being the sole question 
presented. 

The District Court act (chapter 228, P.L.1898, as amended P.L.1908, p. 181, 
R.S.1937, 2:32-28) provides that service of process on a foreign corporation shall 
be served upon “any officer, director, agent, or clerk, or engineer of such corpora- 
tion.” 

Was Santa an agent of the company within the meaning of this statute? It 
appears that he was an agent of the company for the purpose of selling insurance 
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for it and that in that connection he also gave service’ to his clients im assisting 
them in making necessary reports of accidents to the «ompany. He had no power 
to issue policies without first submitting applications to the company for acceptance. 
He collected and receipted for premiums for the compamy. His. territory was in 
Neptune, Monmouth County, and vicinity. 

In Massachusetts Protective Association y. Freund, 116 N_J.L. 65, 181 A.. 905, 
it was said (page 906): “The ultimate question is whether the foreign corporation 
has given a person a representative character inclusive of receiving service of 
process, either generally or’ specifically in a given case. That question must be 
answered in and out of each set of facts as presented.” 

It has been held in this state that the test of an agent’s authority must be 
that he represent the company in some general capacity or that he must have 
such connection with the business out of which the alleged cause of action arose 
as to make him a representative of the corporation with respect to that particular 
business. Saunders v. Adams Express Co., 71 N.J.L. 520, 58 A. 1101. 

The cause of action in the instant case did not, in our opinion, arise out of 
any business with which the agent had any connection. His work was to solicit 
the business and to collect premiums. The mere fact that he rendered service 
to the assured by assisting him in the preparation of reports of accidents did 
not enlarge his agency, especially as he had no authority to adjust claims or do 
anything more in relation thereto. Nor was he representing the company in a 
general capacity. He did not occupy an office of the company nor did he confine 
his activities to its business. He had his own office conducted by him at his 
own expense and he also represented several other insurance companies, for 
whom he acted as agent in the procurement of business. 

We conclude that he was not such an agent of the defendant upon whom 
process could be served; consequently, the order of the court denying the motion 
to set aside the service will be set aside, with costs. 


BEER v. BEER. No. 26824. 
Supreme Court of Ohio. July 27, 1938. 
16 Northeastern Reporter (2d) 413. 
1. CONSIDERATION. 

One may be a “passenger for consideration,” within meaning of policy 
indemnifying automobile owner against liability, but prohibiting the carrying of 
passengers for consideration, though the automobile is one ordinarily operated 
as a private conveyance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. EXPENSE. 

Where several persons join in meeting the expense of an automobile trip 
made for their mutual interest, pleasure, or benefit, the purpose of the trip on 
the part of the owner of the automobile is not the “carrying of passengers for 
compensation,” and such transportation is not within the provisions of a policy 
prohibiting the “carrying of passengers for consideration.” 

(For other cases, see Insurance, Dec. Dig: § 435.) 

3. CONSIDERATION. 

Where, on a trip made by the owner of an automobile and his two sisters 
to visit their father, expenses were paid by sisters, the sisters were not thereby 
constituted “passengers for a consideration” within the terms of a policy carried 
by the automobile owner. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


1. When parties join in meeting the expense of a trip made for their mutual 
interest, pleasure or benefit, the purpose of the trip on the part of the owner of 
the automobile is not the carrying of passengers for compensation, and such 
transportation is not within the provisions of an insurance policy prohibiting 
the “carrying of passengers for a consideration. 

2. Where, upon a trip made by the owner of an automobile and his two 
sisters to visit their father, the payment of the expense of the car for the trip 
was made by the sisters, they were not thereby constituted “passengers for a 
consideration” within the terms of an insurance policy carried by such auto- 
mobile owner. 
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Appeal from Court of Appeals, Richland County. 

Action by Helen Beer against Wilbur G. Beer to recover damages for 
injuries resulting from the defendant’s negligent operation of his automobile, 
wherein the plaintiff obtained a judgment which was affirmed by the Court of 
Appeals, 52 Ohio App. 276, 3 N.E.2d 702. A supplemental petition was filed by 
the plaintiff, wherein the Buckeye Union Casualty Company was made a 
defendant. From a judgment of the Common Pleas Court in favor of the 
Union Casualty Company, the plaintiff appealed to the Court of Appeals, which 
affirmed the judgment, and a motion to certify to the Supreme Court was 
allowed.—[Editorial Statement. ] 

Judgment of the Court of Appeals reversed and final judgment entered for 
plaintiff. 

This action originated in the Court of Common Pleas of Richland county, 
where the plaintiff, Helen Beer, sought to recover damages from her brother, 
Wilbur G. Beer, for injuries which she claimed resulted from his negligent 
operation of his automobile in which she was then riding with him under an 
arrangement previously made whereby plaintiff and her sister were to pay 
the expense of the trip to Columbus. This was the situation at the time the 
accident occurred upon which the suit for damages was predicated. 

The plaintiff was awarded a verdict upon which judgment was rendered, 
and that judgment was affirmed by the Court of Appeals (Beer v. Beer, 52 Ohio 
App. 276, 3 N.E.2d 702), from which judgment no motion to certify the record 
was filed. Subsequently a supplemental petition was filed wherein the Buckeye 
Union Casualty Company was made a defendant. The plaintiff alleges the 
issuance of a policy of insurance by the Buckeye Union Casualty Company 
wherein it insured Wilbur G. Beer against loss or damage due to the operation 
of his automobile; that while that policy was in full force and effect the plaintiff, 
Helen Beer, suffered bodily injuries as a result of the carelessness and negli- 
gence of Wilbur G. Beer in the operation of his automobile; and then sets up 
the recovery of judgment in that action, states that it has not been paid and 
seeks to recover the amount thereof from the company. 

The casualty company by answer admits the recovery of the judgment as 
alleged, that it is unpaid, that the casualty company had issued the policy as 
averred, and that it was in effect at the time of the injury. The casualty com- 
pany, as a second defense, asserts that the policy in question contains certain 
provisions and restrictions which are as follows: 

“8. The automobile described will be used for pleasure and business. 

“(a) The term ‘pleasure and business’ is defined as personal, pleasure and 
family use including business calls. 

“(b) The term ‘commercial’ is defined as the transportation or delivery and 
the loading and unloading of goods or merchandise in direct connection with 
the assured’s business occupation as expressed in Statement 3. 

“(c) The purposes of use as defined in (a) and (b) foregoing shall exclude 
the renting or livery use of the automobile and the carrying of passengers for 
a consideration. 

“(d) The automobile shall be insured for renting, livery, carrying passengers 
for a consideration, the business of demonstrating or testing, or the towing of 
any trailer, only when such uses are definitely declared and rated. 

~ “(e) Coverage for any trailer covered herein shall apply only while such 
trailer is being used in connection with any automobile insured by the company.” 

It further asserts that the policy contains the following provision: 

“Tt is understood and agreed that this policy provides insurance only under 
such particular coverages as are indicated in Statement 5 of the declarations 
above. or endorsed hereon, and such coverages are subject to all the terms and 
conditions written or printed on, or attached to the four pages of this policy.” 

The casualty company then avers that at the time of the collision resulting 
in injury to the plaintiff she was a passenger for consideration in the automobile 
and then recites the averments of the plaintiff’s original petition in such action 
wherein she avers that: 

“Sometime previous to the eighth day of March, 1934, her father was ill in 
a hospital at Columbus, Ohio; that an arrangement was made between the 
plaintiff, her brother Wilbur G. Beer, and her sister Mabel Bird, that the car 
owned by said Wilbur G. Beer should be from time to time driven by him to 
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Columbus, Ohio, in order that they could visit their father in said hospital; that 
under said arrangement Wilbur G. Beer, the owner of the car, was to drive the 
car and plaintiff and her sister, Mrs. Mabel Bird, were to pay the expenses of 
the car on making the trips to Columbus; that under said arrangement plaintiff 
and her sister went to Columbus several times with Wilbur G. Beer and at all 
times said plaintiff and her sister paid to Wilbur G. Beer the experise for the 
use of said car; that said arrangement was made for the mutual benefit of 
plaintiff, her sister, Mrs. Mabel Bird, and her brother, Wilbur G. Beer. | 

“Plaintiff says that on the eighth day of March, 1934, under said previous 
arrangement, she arranged with her brother to go to Columbus to see her father, 
and that there was also in said car her two uncles, Levi Beer and Dan Beer; 
that on said date, prior to starting to Columbus she paid to her brother the 
amount of the expense for the trip.” 

The casualty company asserts that the case as presented in the pleadings was 
tried upon the theory that plaintiff was a passenger for consideration and that the 
Common Pleas Court so instructed the jury, The casualty company further alleges 
that under the provisions of the policy of insurance in question is specifically 
excluded coverage for carrying passengers for a consideration. 

By reply the plaintiff pleaded estoppel on the part of the casualty company to 
set up such a defense upon the ground that it had participated in and, through its 
counsel, conducted the defense in the original proceeding. Upon the issues thus 
made, the case was tried to the court, a jury having been waived by agreement of 
the parties. A finding and judgment by the Common Pleas Court in favor of the 
casualty company was affirmed by the Court of Appeals. The case is in this court 


upon the allowance of a motion to certify. 

Lewis Brucker and H. M. Rust, both of Mansfield, for appellant. 

Henkel & Gongwer, of Mansfield, for appellee. 

MatTruHias, Judge. 

The principal question presented by the record in this case is whether the terms 
of the insurance policy in question cover an injury sustained by one while riding in 
the automobile specified, under an arrangement previously made with the assured 
whereby the owner was to provide and drive the automobile and his two sisters 
were to pay the expense of the car upon trips made for their mutual benefit. It 
must be conceded that under the terms of this policy the use of the automobile for 
carrying passengers for a consideration is excluded from coverage and that there is 
no liability of the company if, under the facts disclosed by the record, the auto- 
mobile was at the time in question heing used in carrying passengers for a con- 
sideration. 

[1] We are in accord with the proposition advanced by counsel for the casualty 
company that one may be a passenger for a consideration in a conveyance other than 


one operated by a common carrier. The argument that this phrase “passengers for 
a consideration” has reference only to persons transported by common carriers has 
little support in reason or authority. On the contrary, it is quite well settled that 
one may be a passenger for a consideration in an automobile which is ordinarily 


onerated as a private conveyance. 

In our opinion, no theory of estoppel is applicable in this case, either against 
the plaintiff or the defendant casualty company. The record does not support the 
assertion that the plaintiff prevailed in the original proceeding and secured a judg- 
ment upon the theory that she was a passenger for a consideration and consequently 
is now precluded from recovering in this supplemental proceeding on a policy which 
expressly excluded from its terms damages arising while the automobile was being 
used for carrying passengers for a consideration. In the former proceeding, the 
fact was clearly established that the plaintiff was not a guest within the meaning of 
Section 6308-6, General Code, which precludes recovery for “loss or damage arising 
from injuries to or death of a guest while being transported without payment 
therefor” unless such injuries or death are caused by the wilful or wanton miscon- 
duct of the owner or operator of such automobile. The same facts were before 
the court in both proceedings. 

It was properly concluded that, under the facts presented by the record before 
us, the plaintiff in this case was not a guest of the owner and driver of the auto- 
mobile. It does not follow, however, from that fact that she was necessarily a 
passenger for a consideration within the meaning and intent of the clause of exclu- 
sion in the insurance policy in question: In the recent case of Dorn, Adm’r v. 
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Village of North Olmsted, 133 Ohio St. 375, 14 N.E.2d 11, this court defined a 
guest within the meaning of the statute to be (page 14) “one who is invited, either 
directly or by implication, to enjoy the hospitality of the driver of a car, who accepts 
such hospitality and takes a ride either for his own pleasure or on his business with- 
out making any return to or conferring any benefit upon the driver of the car other 
than the mere pleasure of his company.” In that case the injured person was riding 
in the automobile upon the invitation and request of the driver that the former thus 
direct the latter to his destination. Surely it would not be claimed that such 
person, not being a guest, must be classed as a passenger for a consideration. 

It must be conceded that there is a division of authority in the construction and 
application of the clause in question. All are in accord upon the proposition that 
under the terms so employed the protection of the policy does not cover an auto- 


mobile when used in carrying passengers for a consideration. The apparent diver- 
gence arises from the variety of the fact situations presented in the various cases. 


Counsel for the casualty company draw the line of demarcation between the cases 
where there is a voluntary contribution of gasoline, oil or part of the traveling 
expenses and those cases where there is an agreement or understanding made or 
entered into in advance of the transportation as to the compensation for the trans- 
portation. Upon that theory one would be a passenger for a consideration if he 
agreed in advance to furnish gasoline for the proposed trip, but would not be a 
passenger for a consideration if he paid for the gasoline for the same purpose but 
made no previous promise or statement about it. It is to be observed that in this 
case the arrangement was made pursuant to a common purpose of the plaintiff, her 
sister and her brother, who was the assured, which pufpose was to visit their father 
who was in a hospital in Columbus. The assured was to furnish and drive the car 
and the sisters were to pay the expenses of the car in making the trips to Columbus 
for the purpose stated. In pursuance of that arrangement, several such trips were 
made. 

In the case of Sleeper v. Massachusetts Bonding & Ins. Co., 283 Mass. 511, 186 
N.E. 778, the court had before it a policy which, in the respect in question, was 
identical in its terms with the one involved in this case. In that case, the owner of the 
car transported two persons under an agreement to take them to their destination 

; ; ’ 
and return upon payment of “enough to pay for his gas, oil and meals.” However, 
in that case the owner of the automobile had no personal pleasure or interest in 
the journey. The court laid down the general rule that (page 779) “whenever there 
is a contract, based on valuable consideration, having as its main purpose the carry- 
ing of passengers, the insurer under the form of policy in this case does not under- 
take to indemnify the owner or operator against liability for an occurrence during 
the journey covered by the contract.” The court cited and discussed other cases, 
including Askowith v. Massell, 260 Mass. 202, 156 N.E. 875, with which it reconciled 


its decision upon the ground that in the latter case there was a division of expense 
of operating an automobile among the persons who, with the owner of the automo- 
hile, composed a fishing party. 

_In the case of Ocean Accident & Guarantee Corp., Ltd. v. Olson, 87 F.2d 465, 
decided January 28, 1937, the United States Circuit Court of Appeals of the Eighth 
Circuit, in considering a policy in which one of the terms of exclusion was “carry- 
ing * * * persons for a consideration” (page 466), reached the conclusion from a 
review of the various cases dealing with the subject that “The authorities, without 
dissent so far as we can find, hold that contribution by a person to the expense of a 
trip by automobile for the joint pleasure of the party, where the parties are friends 
or are related, is not ‘consideration’ or hire within the meaning of policy provisions 
such as those now before us. On the other hand, where the parties are strangers 
and the relation is a business one only, or the contribution is not related to the 


expense of the trip or exceeds the amount of the expense, the arrangement consti- 
tutes a carrying ‘for a consideration’ within the meaning of such policies.” (Page 
467.) Cases cited in support of this conclusion are as follows: Indemnity Ins. Co. v. 
Lee, 232 Ky. 556, 24 S.W.2d 278; Cartos v. Hartford Accident & Indemnity Co., 
160 Va. 505, 169 S.F. 594; Askowith v. Massell, supra; Reed v. Bloom, D.C.Okl., 
15 F.Supp. 600; Perkins v. Gardner, 287 Mass. 114, 191 N.E. 350; Park v. National 
Casualty Co., 222 Iowa 861, 270 N.W. 23, 27; Gross v. Kubel, 315 Pa. 396, 172 A. 
649, 95 A.L.R. 146; Orcutt v. Erie Indemnity Co., 114 Pa.Super. 493, 174 A. 625. 

In the Ocean Accident & Guarantee Corp. Case, supra, the facts were that the 
persons constituting the party contributed to a fund covering expense only. Nothing 
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was contemplated for the use of the automobile and no definite sum was agreed to 
be paid as appeared in Cartos v. Hartford Accident & Indemnity Co., supra, where 
again the distinction is made between the furnishing of gasoline or paying a share 
of the expense and an advance agreement to pay a specified sum of money. 

The Supreme Court of Iowa, in the case of Park v. National Casualty Co., 
supra, likewise held that the member of an orchestra to whom the members con- 
tributed traveling expense was not carrying the other members for a consideration 
within the exclusion provisions of an automobile liability policy. The cases we have 
previously cited are there quite fully analyzed and discussed and the following 
conclusion is announced (page 27): 

“It is apparent that the authorities quite generally concede that money passing 
from the passenger to the operator of a car, though associated with the carrying of 
the passenger, may or may not be a consideration for such carrying, within the 
meaning of a policy provision such as we are considering. In making the dis- 
tinction the courts take into consideration not alone the bare transaction but all its 
surrounding circumstances, including among other things the status and relations 
of the parties one to another, the existence or lack of common interest, pleasure, 
or benefit in the making of the journey, and the relation of the amount of the money 
to the actual costs of carrying.” 

To the same effect is United States Fidelity & Guaranty Co. v. Hearn, 233 Ala. 
31, 170 So. 59. 

In the case of Smith v. Clute, 277 N.Y. 407, 14 N.E.2d 455, recently decided by 
the New York Court of Appeals, which involved a construction of the Montana 
Guest Statute, some of the cases above cited and others are discussed and analyzed. 
It is there shown that (page 458) “Clearly, a person may be without the category 
of guest and yet not be within that of a passenger for hire,” 

[2, 3] Referring again to the undisputed facts in the case at bar, it is found 
that it comes within that class of cases where the parties joined in meeting the 
expenses of a trip made for their mutual interest, pleasure or benefit and where 
the purpose of the trip on the part of the owner of the automobile is not the carry- 
ing of passengers for compensation. This brings us to the conclusion that the 
Common Pleas Court was in error in its finding and judgment and that the Court of 
Appeals likewise committed error in affirming that judgment. 

The judgment of the Court of Appeals will be reversed and final judgment 
entered for appellant in this court. 

Judgment reversed. 

Weygandt, C. J., and Day, Zimmerman, Williams, Myers, and Gorman, JJ., 
concur. 


ROTHMAN et al. v. METROPOLITAN CASUALTY INS. CO. No. 26499. 
Supreme Court of Ohio. July 27, 1938. 
16 Northeastern Reporter (2d) 417. 

1 WILLFUL ACT. 

A policy indemnifying automobile owner against liability did not cover an 
injury resulting from a “willful act” of the insured, since the term “willful act 
implies an intention to cause the injury. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. WANTONNESS. ; 

The term “wantonness” as used in reference to a policy indemnifying automobile 
owner against liability does not include intent to injure, so as to relieve insurer 
from liability where the automobile owner has been guilty of “wantonness,” but 
implies the failure to exercise any care for the safety of those to whom a duty of 
care is owing when the automobile owner has knowledge of the great probability 
of harm to such persons, which the exercise of care might avert, and exhibits a 
reckless disregard of consequences. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

4. INTENT. 

Only those acts which are not motivated by an intent and purpose to injure are 
to be regarded as covered by the terms of a policy indemnifying automobile owner 
against liability. Gen.Code, § 6308-6. 

(For other cases, see Insurance, Dec. Dig. § 437.) 
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INTENT. 

The state of the will of the person by whose agency an injury is caused, rather 
than that of the injured person, determines whether an injury is “accidental” within 
provisions of a policy indemnifying insured against loss resulting from claims for 
accidental injuries caused by the operation of insured’s automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. ACCIDENT. 

“Accident,” as the term is ordinarily used in a policy indemnifying automobile 
owner against liability, is a more comprehensive term than “negligence,” and in its 
common signification means an unexpected happening without intention or design. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. WANTON MISCONDUCT. 

On supplemental petition filed pursuant to provisions of statute stipulating when 
insurance money may be applied to judgment, a judgment creditor was not pre- 
cluded from recovering from insurance company, though original action against 
insured automobile owner and judgment were based on claim of wanton mis- 
conduct, where no intent or purpose to cause injury was shown, and terms of 
indemnity policy covered loss resulting from claims on automobile owner for 
damages in consequence of an accident caused by reason of the ownership, main- 
tenance or use of the automobile. Gen.Code, §§ 6308-6, 9510-4. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

8. USE. 

Under policy indemnifying insured against loss resulting from claims for 
damages in consequence of accident caused by ownership, maintenance or use of 
automobile and specifying that the purpose for which the automobile was to be 
used was “pleasure and business,” a provision that automobile should not be “used 
to carry passengers for a consideration, actual or implied,” did not exempt insurer 
from liability for injuries to guest, when insured, which was shown in policy to be 
a furniture company, was transporting a prospective customer to a mercantile 
establishment to inspect merchandise. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 


1. Accident, as the term is ordinarily used, is a more comprehensive term than 
—_—— 

The state of the will of the person by whose agency an injury is caused, 
ian than that of the injured person, determines whether an injury is accidental 
within the provisions of a policy indemnifying the imsured against loss resulting 
from claims for accidental injuries caused by the operation of insured’s automobile. 

3. Upon supplemental petition filed pursuant to the provisions of Section 9510-4, 
General Code, a judgment creditor is not precluded from recovering from an insur- 
ance company although the original action and judgment were based upon the claim 
of wanton misconduct, no intent or purpose to cause injury having been shown, 
where the terms of the indemnity insurance policy covered loss resulting from 
claims upon the assured for damages in consequence of an accident caused by 
reason of the ownership, maintenance or use of the automobile specified therein. 

4. Under an insurance policy indemnifying the insured against loss resulting 
from claims for damages in consequence of an accident caused by the ownership, 
maintenance or use of the automobile described, the purpose for which it was to be 
used being specified as “pleasure and business,” a provision that the automobile 
should not be “used to carry passengers for a consideration, actual or implied,” 
does not exempt the insurer from liability for injuries accidentally caused while 
the insured, shown in the policy to be a furniture company, was transporting a 
prospective customer to a mercantile establishment to inspect merchandise. 

Appeal from Court of Appeals, Mahoning County. 

Action by Esther Rothman and others against the Metropolitan Casualty Insur- 
ance Company to recover damages for injuries sustained while riding as a guest 
in an automobile. From a judgment in favor of the named plaintiff, the defendant 
appealed to the Court of Appeals which reversed the judgment, and a motion for 
certification to the Supreme Court was allowed.—[Editorial Statement. ] 

Judgment of the Court of Appeals reversed and judgment of the Common 
Pleas Court affirmed. 
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This action originated in the Court of Common Pleas of Mahoning county. 
Esther Rothman there brought suit to recover damages for injuries claimed to 
have been sustained by her while riding as a guest of the Malkin Furniture Com- 
pany in an automobile of the company then being operated by its president. It 
was charged that the automobile left the road and turned over, causing her injuries 
by Treason of the wanton misconduct of the driver. Upon trial, a verdict for the 
plaintiff in the sum of $500 was returned by the jury, upon which judgment was 
rendered. rhereupon a supplemental petition was filed against the Metropolitan 
— Insurance Company pursuant to the provisions of Section 9510-4, General 

‘ode. 

Issue was made by answer, wherein non-liability of the insurance company 
was asserted upon the grounds of failure, neglect and refusal of the insured to 
co-operate in the defense made against the claim of the plaintiff, and of the non- 
coverage of its insurance policy by reason of the injury, for which damage was 
claimed, having resulted from the wanton misconduct of the insured, and the 
plaintiff, at the time of the occurrence, having been carried as a passenger for a 
consideration, actual or implied. 

Upon the trial of the case a verdict was returned for the plaintiff and judg- 
ment rendered thereon, which, upon appeal, was reversed by the Court of 
Appeals. The case came into this court upon the allowance of a motion for 
certification. 


Hahn, Williams & Shermer and Edwin L,. Stanley, all of Youngstown, for 
appellant. 

Harrington, Huxley & Smith, of Youngstown, for appellee. 

MatTHIAs, Judge. 

The original action was tried and submitted to the jury upon the theory 
that the plaintiff, Rothman, was a guest in the automobile specified in the 
insurance policy in controversy, and the verdict and judgment were awarded 
upon the ground that the plaintiff’s injury resulted from wanton misconduct 
of the driver. 

The primary question presented in this case is whether there is a liability of 
the insurance company under the terms of its policy for damages in consequence 
of an accident resulting from wanton misconduct. The pertinent provisions of 
the policy are as follows: “the Metropolitan Casualty Insurance Company * * * 
does * * * insure the assured named * * * 

“Against loss and/or expense arising or resulting from claims upon the 
assured for damages in consequence of an accident occurring during the term 
of this policy, within the limits of the United States and Canada, caused by 
reason of the ownership, maintenance, or use of the automobile or automobiles 
described in the Schedule of Statements, including the loading and unloading 
when commercially used, resulting in: 

“A. Bodily injuries and/or death accidentally suffered or alleged to have 
been suffered by any person or persons not hereinafter execpted; provided that 
the company’s liability therefor is limited to the amount specified in Clause (a) 
Statement 6 of the Schedule of Statements.” 


It is to be observed that loss in consequence of an accident caused by reason 
of the ownership, maintenance or use of the automobile is what is covered by 
the terms of the policy, and specifically “bodily injuries * * * accidentally 
suffered.” Nowhere in the policy do we find the word “negligence” although we 
think it must be conceded that protection against liability on the ground of 
negligence is the principal purpose of such policy. Does the conclusion neces- 
sarily follow, since the driver of the automobile was so negligent that his 
manner of driving may properly be characterized as wanton misconduct, that 
no accident occurred and the plaintiff’s injury was not accidentally suffered? 

{1] Let us first understand that we are not dealing with wilful act—and 
there is a distinction between wilful act and wanton misconduct. No one would 
claim that such policy covers an injury resulting from a wilful act of the insured, 
for the term “wilful act” implies an intention to cause the injury. Payne, Dir. 
Gen. of Railroads v. Vance, 103 Ohio St. 59, 133 N.E. 85. In the case of Mes- 
sersmith v. American Fidelity Co., 232 N.Y. 161, 133 N.E. 432, 19 A.L.R. 876, the 
Court of Appeals of New York had under consideration a question of liability 
where the insured had permitted the operation of his automobile by one under 
the age prescribed by the statute. In the opinion of Judge Cardozo, attention 
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was directed to the fact that the statute has so covered the field that liability 
ot an owner of an automobile can seldom if ever be incurred without fault that 
is also a crime, and various statutory regulations are enumerated indicating the 
impossibility of any liability arising under an insurance policy that would not 
involve the violation of some statutory provision regulating the operation of 
automobiles. The court concluded that the act of entrusting an automobile to one 
under the prescribed age was a wilful act, but not the ensuing conduct from 
which the injury resulted. The very pertinent statement is there made that 
“Injuries are accidental or the opposite for the purpose of indemnity according 
to the quality of the results rather than the quality of the causes.” 


This subject was under consideration in the case of Commonwealth Casualty 
Co. v. Headers, d. b. a. Cadillac Auto Livery, 118 Ohio St. 429, 161 N.E. 278, much 
relied upon by counsel for the casualty company. That case involved the 
question of recovery upon a policy of indemnity against loss by reason of judg- 
ments recovered against the insured by parties accidentally injured by reason of 
the negligent operation of the motor vehicle specified. It was there held that 
the casualty company was not required to respond where the recovery of 
damages was based not on negligence connected with the operation of the motor 
vehicle, but arising out of a wilful and intentional assault and battery inflicted 
upon the party injured. The substance of the holding was that “an injury or 
death does not occur by accident when it results from willful, intentional, per- 
sonal violence inflicted by another.” (Page 279.) It is there well said that 
“Surely no one would claim that a party holding an ordinary accident insurance 
policy covering all forms of external accidental injuries could recover under 
such a policy damages sustained by reason of a willful and intentional injury 
inflicted by another.” 

[2] It is to be observed that the damages in that case were the result of 
wilful and intentional injury inflicted by the insured. Wanton misconduct alone 
was not involved. Wantonness does not include intent to injure. As has been 
well said, it “implies the failure to exercise any care for the safety of those to 
whom a duty of care is owing when the wrongdoer has knowledge of the great 
probability of harm to such persons which the exercise of care might avert and 
exhibits a reckless disregard of consequences.” Reserve Trucking Co. v. Fair- 
child, 128 Ohio St. 519, 191 N.E. 745. Even when as broadly defined as in 
Universal Concrete Pipe Co. v. Bassett, 130 Ohio St. 567, 200 N.E. 843, the term 
“wanton misconduct” does not embrace intent to injure. 


[3, 4] It is to be observed again that the word “negligence” is not used in 
the insurance policy before us. Loss in consequence of an accident caused by 
reason of the ownership, maintenance or use of the automobile is what is covered 
by the terms of the policy, and specifically “bodily injuries * * * accidentally 
suffered.” Does the conclusion necessarily follow, since the driver of the auto- 
mobile was so negligent that his manner of driving may properly be character- 
ized as wanton misconduct, that no accident occurred and that plaintiff’s 
injury was not accidentally suffered? Prior to the enactment of Section 6308-6, 
General Code, the owner or operator of an automobile was liable for injury 
to one riding as his guest regardless of whether the injury resulted from the 
mere negligence or the wilful act or the wanton misconduct of the driver. By 
reason of this statute, the liability of the owner or operator is now limited to 
instances where injury was caused by wilful or wanton misconduct. In this 
case, we have to consider only wanton misconduct, for it was upon the issue of 
wanton misconduct that the case was tried and judgment rendered against the 
insured. A meaning of that term should not be prescribed which necessarily 
iniports an intention to cause the resulting injury. It is well settled from the 
standpoint of public policy that the act of intentionally inflicting an injury 
cannot be covered by insurance in anywise protecting the person who inflicts 
such injury. To reach the conclusion that injury resulting from wanton mis- 
conduct is not an accidental injury within the terms of the policy requires the 
assumption that intention to injure is embraced within the term “wanton mis- 
conduct.” In our opinion, only those acts which are not motivated by an intent 
and purpose to injure are to be regarded as covered by the terms of this policy. 
As previously pointed out, practically every instance in which liability arises 
under such a policy involves a violation of some traffic law or regulation. There 
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is no limitation in the terms of the policy in the respect under consideration. 
It is as broad in its scope of liability as is the term “accidental.” 

[5, 6] Let us repeat: The word “negligence” is not used anywhere in the 
insurance contract. Hence, there is no such limitation implied in the coverage 
of the policy, and if the injury was not intentionally caused, then it was 
accidentally suffered. In this case there was no finding, nor is there any claim, 
of intentional injury. As well stated in the case of Sontag v. Galer, 279 Mass. 
309, 181 N.E. 182, 183, “It is the state of the ‘will of the person by whose agency 
it [the injury] was caused’ rather than that of the injured person which deter- 
mines whether an injury was accidental.” In that case, as in the Headers Case, 
supra, it was held that the policy does not protect the insured from his own 
intentional and malicious acts. It is there pointed out that “accident,” as the 
term is ordinarily used, is a more comprehensive term than “negligence,” and 
in its common signification means an unexpected happening without intention 
or design. 

[7] The language of this policy is so clear and unambiguous that it calls for 
no interpretation by the court. If there were any ambiguity in the terms of the 
company’s insurance policy, the principles of construction and interpretation appli- 
cable are well established. The judgment resulted froma claim for injuries acci- 
dentally suffered by reason of the use of the automobile covered by the policy, and 
the insurance is against loss in consequence of an accident without any limitations 
as to the manner of its occurrence. If there were to be any exceptions or limita- 
tion in such respect, the policy should have contained apt language to effect 
such limitations. 


We are not in accord with the conclusion reached by the Court of Appeals 
upon this branch of the case as indicated in its opinion. It reversed the judgment 
of the Court of Common Pleas and rendered final judgment in favor of the casualty 
company. We do not find the ground of the reversal stated in the journal entry. 
We therefore look to the other claims of prejudicial error in the Court of Common 
Pleas asserted by the casualty company to ascertain whether the judgment of 
reversal may be supported on other grounds. ple 

As previously observed, this case was tried upon the theory that the plaintiff 
was at the time of her injury traveling as a guest in the automobile of the insured, 
the Malkin Furniture Company. The casualty company therefore had whatever 
benefit and advantage arose from that situation, and we have not now before us the 
question of whether the plaintiff was in fact a guest. It may be noted, however, 
that the plaintiff assumed a greater burden in this respect than was required. 
95 A.L.R. 1181: Dorn, Adm’r v. Village of North Olmsted, 133 Ohio St. 375, 
14 N.E.2d 11, and cases cited; Smith v. Clute, 277 N.Y. 407, 14 N.E.2d 455, 
and cases cited. 

The casualty company now urges its entire exemption from liability to respond 
to the judgment against the insured upon the ground that at the time of the injury 
the plaintiff was traveling as a passenger for a consideration, which use of the 
automohile in question was expressly excluded from coverage by the terms of the 
policv. The facts relied upon to support this contention may be briefly stated: 

Mrs. Rothman visited the store of the Malkin Furniture Company in Youngs- 
town, Ohio, for the purpose of purchasing rugs and furniture and, upon expressing 
a desire to see certain other rugs and furniture in Cleveland, Ohio, Mr. Malkin, 
the president of the company, took her to Cleveland by automobile for such 
purpose. Some selections were there made, and it was upon the return trip from 
Cleveland to Youngstown that the accident and resulting injuries to Mrs. Rothman 
occurred. 


[8] In view of the fact that this automobile was insured as the property of 
a business concern and, according to the terms of the policy, is covered for bus- 
iness as well at personal use, a strained construction must be resorted to if it be 
held that under the facts above stated the automobile was being “used to carry 
passengers for a consideration express or implied,” at the time of the accident. 
When all the terms and conditions of the policy are considered together, it must 
be concluded that such use as that in question was contemplated by the parties; 
at least, that it was not embraced within the exception stated. Ocean Accident & 
Guarantee Corp. v. Olson, 8 Cir., 87 F.2d 465; Western Machinery Co. v. Bankers 
Indemnity Ins. Co., Cal.Sup., 75 P.2d 609; Central Surety & Ins. Corp. v. London 
& Lancashire Indemnity Co., 181 Wash, 353, 43 P.2d 12; Jasion v. Preferred 
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Acc. Ins. Co., 113 N.J.L. 108, 172 A. 367. ‘hese cases involved insurance policies 
with substantially the same provisions as the policy before us. 

In Western Machinery Co. v. Bankers Indemnity Ins. Co., supra, the insurer 
was held liable for injuries sustained while the insured was transporting by 
automobile a prospective customer to inspect machinery offered for sale, and it 
was there held that such use was a permissible use and the automobile was not 
being used to carry passengers for a consideration, actual or implied, within the 
exclusion clause of the policy. 

In Dahl v. Moore, 161 Wash. 503, 297 P. 218, it is disclosed that plaintiffs 
were riding in defendant’s car for the purpose of inspecting real estate for sale 
by the latter. This case is quite in point, for it was held that under the circum- 
stances plaintiffs were not gratutious passengers and therefore entitled to ae | 
for ordinary negligence; and then in a subsequent action, the Central Surety 
Ins. Corp. Case, supra, brought to recover on Moore’s policy of insurance, which 
presented the question whether the automobile under the circumstances was being 
“used in the carriage of passengers for a consideration, express or implied,” 
(page 14) the same court held that the facts did not consitute a carriage of pas- 
sengers for a consideration. It was also held that the use then being made of the 
automobile was a business use. 

Likewise in the case of Jasion v. Preferred Acc. Ins. Co., supra, where the 
plaintiff was transported by motor vehicle to inspect a cow with a view to 
purchasing it, it was held that the carriage of the plaintiff was incidental to the 
business in hand and hence did not constitute the carrying of a passenger under the 
terms of the policy. 

The further defense that the provisions of the policy had been invalidated 
by reason of the failure and refusal of the insured to cooperate in defense against 
the personal injury action was a controverted issue in the case and became a 
question of fact which was submitted to the jury by the court under proper 
instructions. We, of course, are not concerned with the question of the weight 
of the evidence. 


The claim that there was no evidence introduced to show for what the appel- 


lant recovered her judgment and that it was covered by the insurance policy in 
question is extremely technical. The record shows the rendition of the judg- 
ment which is, of course, in the same case bearing the same number and also 
embodies the pleadings in the case. In addition, there is the admission that the 
judgment involved was based upon the wanton misconduct in the operation of 


the automobile. 
technical. 

As to the r-atter of misconduct of plaintiff’s counsel in arguing to the jury, 
it need only be said, without repetition of the language employed in argument, 
that the expression of counsel with ‘reference to his experience with other insurance 
ccmpanies is subject to criticism and reprimand, The trial court very promptly 
sustained an objection and instructed the jury to disregard the improper statement 
of counsel. In view of the very general character of such statement, it must be 
concluded no prejudicial error resulted. 

For the reasons stated, the judgment of the Court of Appeals is reversed and 
that of the Common Pleas Court affirmed. 

Judgment reversed. 


Weygandt, C. J., and Day, Zimmerman, Williams, Myers, and Gorman, JJ., 
concur. 


The appellee is entirely correct in conceding this defense very 


BARNHILL v. BROWN. 
Court of Appeals of Ohio, Athens County. Sept. 11, 1937. 
16 Northeastern Reporter (2d) 478. 
1. SUBROGATION. , ; 

Where an insured, who has suffered loss from the act of a wrongdoer, has 
been fully indemnified by his insurer, and the insurer is subrogated to all rights 
of the insured, an action against the wrongdoer must be prosecuted in the 
name of the insurer. Gen.Code, §§ 11241, 11254, 11256. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INDEMNITY. ; ; 

In action for personal injuries and damage to automobile, resulting from 

automobile collision, whether plaintiff had been fully reimbursed by her insurer 
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for the loss sustained by her, so as to require that action against wrongdoer 
be brought in name of insurer, was a fact question for the jury. Gen.Code, §§ 
11241, 11254, 11256. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
3. RIGHT OF ACTION. 

Where an insured, who suffers loss from the act of a wrongder, has been 
indemnified by insurer in amount assumed to be only part of the loss, an action 
against the wrongder must be prosecuted in the name of the insured to recover 
the full amount of the loss. Gen.Code, §§ 11241, 11254, 11256. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Syllabus by the Court. 

1. Where one who has suffered loss by the act of a wrongder has been fully 
indemnified by an insurer for such loss and the insurer has become subrogated 
to all of the rights of the insured, an action against the wrongdoer must be 
prosecuted in the name of the insurer. Cox y. Cincinnati Traction Co., 32 
O.C.A. 487, 35 O.C.D. 824, approved and followed. In such action the question 
of whether the insured has been fully reimbursed for the loss sustained is one 
of fact for the jury. 

2. Where one who has suffered loss by the act of a wrongdoer has been 
indemnified by an insurer in an amount assumed to be only a part of such loss, 
an action against the wrongdoer must be prosecuted in the name of the insured 
to recover the full amount of such loss. The insurer is a proper but not neces- 
sary party to such action and may be brought into the case by either the insured 
or wrongdoer. 

Action by Stella F. Barnhill against Fred E. Brown to recover for personal 
injuries and damages to automobile, wherein the defendant by cross-petition 
sought damages for personal injuries. From a judgment in favor of the plain- 
tiff, the defendant appeals.—[Editorial Statement.] 

Judgment reversed. 

Carlisle O. Dollings, of Columbus, and John W. Bolin, of Athens, for 
appellant. 

Woolley & Rowland, of Athens, for appellee. 

Biosser, Judge. 

Stella F. Barnhill filed her petition in the Court of Common Pleas of Athens 
county against Fred E. Brown seeking to recover $500 for personal injuries, $25 
expended for medical services as a result of such injuries and $245 for damages 
to an automobile owned by her, all of which damages were alleged to have been 
the result of a collision between an automobile owned by her and an automo- 
bile owned by Fred E. Brown. It was further alleged that the collision was 
caused by the negligence of Fred E. Brown. The answer of the defendant 
denied any negligence on his part. By cross-petition defendant sought dam- 
ages for personal injuries resulting from the collision, which he alleged was 
caused by the negligence of the driver of the plaintiff’s automobile. The reply 
amounted to a general denial. 

During the trial of the case to the court and a jury the plaintiff was called 
as a witness and on direct examination testified as to the manner in which she 
claimed the collision between the two automobiles occurred, the extent of her 
injuries, and to the fact that her automobile was completely demolished. The 
cross-examination developed that she had received about $34 for the damaged 
automobile in a trade for a new car. She was then asked on further cross- 
examination if she had received anything in restitution for the damages to the 
wrecked car. Plaintiff objected to this question and at the direction of the 
trial court the jury retired from the court room. The court did not at any 
stage of the trial rule on this objection. 


The following proceedings were had in the absence of the jury. The plain- 
tiff testified that the damage to her automobile was $245 and that she had 
received about $34 for the wrecked automobile. It was developed by her testi- 
mony that the General Exchange Insurance Company had issued to her a $50 
deductible policy of insurance under which she stood the first $50 of the 
damage to her wrecked automobile. The company had paid her $195 on 
account of such property damage. This left a balance of $16 on this item of 
damage for which she had not been reimbursed. The defendant then moved 
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the court to dismiss the cause by reason of defect of parties plaintiff, and, in 
the alternative, that the plaintiff's cause of action be dismissed so far as 
recovery for damages to plaintiff's automobile exceeding the sum of $50 was 
prayed for, and further moved alternatively that unless the damage to plaintiff's 
automobile exceeded the sum of $195 that her cause of action for such damage 
be dismissed. The trial court overruled the several motions of the defendant. 

The jury then returned to the court room and the trial proceeded with the 
cross-examination of the plaintiff. She was first asked if she had received any- 
thing in restitution for the damages of her automobile. An objection of the 
plaintiff to this question was sustained. The next question propounded to 
plaintiff by counsel for the defendant was whether the General Exchange 
Insurance Company had paid her $195 in partial payment of the damage to her 
automobile. Counsel for the plaintiff objected to this question and moved the 
court to withdraw a juror and continue the case at the costs of the defendant. 
The trial court sustained the motion and continued the case at the costs of the 
defendant for misconduct of counsel appearing for the defendant. This ruling 
ot the court was later embodied in a journal entry and the motion of the 
defendant for a new trial overruled. A motion of the defendant that the insur- 
ance company be made a party to the action was then filed and overruled. The 
defendant thereupon gave notice of appeal to this court upon questions of law. 

I. The first question presented for consideration is the competency of the 
question asked the plaintiff on cross-examination by counsel for the defendant 
in the presence of the jury, as to whether she had received anything in restitu- 
tion for the damages to her automobile. Following this the jury was excused 
as set forth above. 

[1] It is held in the syllabus in the case of Cox v. Cincinnati Traction Co., 
32 O.C.A. 487, 35 O.C.D. 824: 

“Where one who has suffered an injury has been fully indemnified by a 
liability insurance company and the insurer has become subrogated to all the 
rights of the insured, the party so fully indemnified cannot prosecute an action 
against those whose negligence caused the injury. Such action must be brought 
in the name of the subrogated insurer.” 

This rule was followed with approval in the opinion in the case of Schmidt 
v. Cullen, 15 Ohio Law Abs., 562, at page 564. It held in the syllabus of this 
case: 

“The owner of an automobile damaged in a collision, who has been com- 
pensated by an insurer in an amount assumed to be only part of such damages 
and who has assigned to the insurer his rights to the extent of such payment, 
is not entitled to recover against the wrongdoer in an action brought by himself 
alone without joining the insurance company, if the damages suffered are 
found to be no greater than what has been paid him.” 

The opinion in the Schmidt Case discloses that the undisputed testimony 
showed the loss suffered by the insured was more than the amount paid by the 
insurer. The trial court refused to give a special instruction to the effect that 
if the jury found the plaintiff had been fully compensated by the payment made 
by the insurer on account of the damage suffered the plaintiff could not recover 
and the verdict must be for the defendant. A majority of the Court of Appeals 
held that the trial court erred in refusing to give this instruction to the jury. 
The other member of the court, while accepting the rule thus laid down, dis- 
sented on the ground that the instruction should not have been given since the 
undisputed testimony disclosed the loss suffered was more than the amount of 
insurance paid. : 

[2] Counsel for the defendant in this case had the right to establish whether 
the plaintiff had been reimbursed by an insurer for the loss sustained by her 
because of property damage in the collision, and if so the extent of that reim- 
bursement, so that it could be determined whether she had been partially or 
wholly reimbursed by an insurer for that item of damage. Counsel for the 
defendant likewise had the right to establish whether the plaintiff had been 
reimbursed by an insurer for the loss sustained by her because of personal 
injury in the collision, and if so the extent of that reimbursement, so that it 
could be determined whether she had been partially or wholly reimbursed for 
that item of damage. These were questions of fact for the determination of 
the jury. Schmidt v. Cullen, supra. If it developed that the plaintiff had been 
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fully reimbursed for her property and personal damage then the rule announced 
in the two cases cited would apply and the plaintiff could not maintain this 
action, 

It follows that the objection of counsel for the plaintiff to the question 
under discussion should have been overruled at the time it was made. 

II. The second question for determination is presented by the action of the 
trial court in overruling the motion of the defendant that the action be dis- 
missed because of defect of parties plaintiff and also overruling the two alter- 
native motions. 

Section 11241, General Code, provides: “An action must be prosecuted in 
the name of the real party in interest * * * .” 

Section 11254, General Code, provides: “All persons having an interest in 
the subject of the action, and in obtaining the relief demanded, may be joined 
as plaintiffs except as otherwise provided.” 

Section 11256, General Code, provides: “Parties who are united in interest 
must be joined, as plaintiffs or defendants. If the consent of one who should 
be joined as plaintiff cannot be obtained * * * he may be made a defendant.” 

Construing the last two sections the Supreme Court held in the case of 
Clark, Ex’r v. McClain Fire Brick Co., 100 Ohio St. 110, 125 N.E. 877: 

“The provisions of section 11256, General Code, relate only to persons united 
in interest, and as to them section 11256, General Code, is mandatory; but 
section 11254, General Code, relates to persons who are not united in interest, 
but who have any legal or equitable interest in the subject of the action and in 
obtaining the relief demanded, and permits but does not require them to be 
joined as plaintiffs.” 

Where the loss suffered by an insured through the act of a third person 
exceeds the amount paid by an insurer the authorities are generally agreed 
that at common law the action must be prosecuted in the name of the insured. 


Under codes of procedure where the statutes require a suit to be brought in 
the.name of the real party in interest a difference of opinion has developed 
in different jurisdictions as to the party in whose name an action should be 
prosecuted where the value of the property destroyed or the damage suffered 
exceeds the amount of insurance paid by an insurer to the injured party. 


The case of Lake Erie & Western R. Co. v, Falk, 62 Ohio St. 297, 56 N.E. 
1020, is authority for the proposition that in an action by the insured against 


the wrongdoer where the insurer had made partial payment of the loss the 
insurer should intervene for the purpose of being subrogated to the rights of 
the insured to the extent of such payment. This case also holds that under 
such circumstances the insurer is a proper party but not a necessary party to 
an action by the insured against the wrongdoer. 

The third paragraphs of the syllabus of Norwich Union Fire Ins. Society v. 
Stang, 18 Ohio Cir.Ct.R. 464, 9 O.C.D. 576, states that where the value of the 
property destroyed through the negligence of a third person exceeds the amount 
of insurance paid “both the insurer and owner must be joined as co-plaintiffs.” 
Stang had suffered a loss and had been partially reimbursed therefor by the insurer. 
It was agreed that Stang should bring an action against the wrongdoer on behalf 
of himself and the insurer for the total amount of the loss. A suit was so instituted 
and Stang settled and dismissed the action without the knowledge of the insurer. 
The insurer then instituted the action under consideration to recover from Stang 

.the amount the former had paid the latter, and the question before the court 
arose upon a demurrer to the petition containing the facts above set forth. The 
court’ referred to the opinion in the case of Norwich Union Fire Ins. Soc. v. 
Standard Oil Co., 8 Cir., 59 F. 984, 8 C.C.A. 433, wherein it is held that “the 
rule seems to be well settled that, when the value of the property exceeds the 
insurance money paid, the suit must be brought in the name of the assured,” 
and also to the case of Home Mutual Ins. Co. vy. Oregon Ry. & N. Co, 20 Or. 
569, 26 P. 857, 23 Am.St.Rep. 151, wherein it is held that under such circumstances 
“the owner of the property destroyed must be joined with the insurer paying the 
loss as a co-plaintiff.”. The court then says that in the case which was settled 
and dismissed by Stang the insurer was named distinctly as plaintiff and the action 
was prosecuted by Stang for the benefit of himself and the insurer and that in 
that case “no question was made, or if made it was overruled, that that was not 
the proper method.” It is manifest that Stang could not complain in the second 
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action about the manner in which the first action was instituted regardless of 
what the rule might be as to who were necessary parties in the first action. The 
insurer could have been brought into the first action as a proper party but not 
as a necessary party. We are not inclined to accept the rule set forth in the 
syllabus since it is our conclusion that the facts and opinion do not support the 
proposition there laid down and further because it is apparent that such holding is 
based entirely on the Oregon case without consideration having been given to the 
weight of authority adopting a different view. 

The rule laid down in 14 Ruling Case Law, 1410, Section 574, is: 

“Under code practice, however, where an action is required to be brought 
in the name of the real party interested * * * where the loss exceeds the insurance 
the insurer cannot maintain an action in its own name; however, the assured 
may bring an action in his own name against the wrongdoer and recover the 
full amount of the loss, holding the proceeds, so far as the insurer is subrogated, 


as a trustee, and it would seem that the insured owner is the only proper party 
to recover damages from the wrongdoer.” 


This doctrine is reasserted in 5 Ruling Case Law Supp., 3840, Section 574, 
and is the rule laid down by the great weight of authority in the annotations in 
96 A.L.R. 879, 23 L.R.A.,N.S., 870, and Ann.Cas. 1918A, 834. 


It is said in Henderson v. Park Central Motors Service, Inc., 138 Misc. 183, 
at page 185, 244 N.Y.S. 409, at page 411: 


“The insured, so long as he has not received full indemnity, still retains a 
beneficial interest in the claim and is still the legal owner of the whole cause of 
action. He is therefore the real party in interest, and the only person who can 
maintain the action against the wrongdoer for the full amount of the loss.” 

Commenting upon the rule above set forth Mauck, J., speaking for the court 
of this district as such court was then constituted, said in Cox v. Cincinnati 
Traction Co., supra: 

“* * * where the insurance paid is less than the loss * * * the authorities 
uniformly require the action to be brought in the name of the insured as other- 


wise a splitting of the cause of action would result with a duplication of litigation 
that is never tolerated.” 


This is the rule adopted in the case of Schmidt v. Cullen, supra. , 

|3, 4] It is our conclusion from the authorities cited, and others which we 
have examined, that an action against the wrongdoer must be prosecuted in the 
name of the insured to recover the full amount of loss where the one who has 
suffered loss by the act of the wrongdoer has been indemnified by the insurer 
in an amount assumed to be only a part of such loss. The insurer is a proper 
but not a necessary party to such action and, as pointed out in subdivision V 
hereof, may be brought into the case by either the insured or the wrongdoer so 
as to have a complete determination of the rights of all parties who might have 
an interest in the result of the litigation. 


It follows that the trial court correctly overruled the motion made by the 


defendant to dismiss the cause of action by reason of defect or parties plaintiff 
and in the alternative that the action be dismissed so far as recovery of damages 
to plaintiff’s automobile in excess of $50 was concerned. ; 

The remaining branch of defendant’s motion is that the cause of action be 
dismissed unless the damage to plaintiff’s automobile exceeded the stim of $195. 
The evidence dsiclosed that the plaintiff had not been fully compensated for 
the property damage claimed by her and had not been either partially or wholly 
reimbursed for the personal damage claimed. The trial court therefore properly 
overruled this branch of the defendant’s motion. 

III. The next question presented by the record is raised by the sustaining of 
the objections to the two questions (whether the plaintiff had received anything 
in restitution for the damage to her automobile and whether the insurance 
company paid plaintiff $195 in partial payment for the damage to her automobile) 
asked plaintiff on cross-examination by counsel for the defendant following the 
overruling of the motions of the defendant and the resumption of the trial of the 
case before the jury. Without attempting to detail the rather lengthy proceedings 
had in the absence of the jury it is sufficient to say that by_ their participation in 
those proceedings counsel for the defendant abandoned their right to have the 
question of whether the plaintiff had_ been fully reimbursed for her claimed loss 
submitted to and determined by the jury and clothed the trial judge with juris- 
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diction to pass upon this phase of the case. While counsel for the defendant 
had the right to have this question submitted to the jury at an earlier stage of the 
case, as heretofore pointed out they were barred by what took place in the absence 
of the jury from further pursuing this matter when the trial of the case was 
resumed. When the trial of the case was resumed before the jury counsel for 
the defendant had the right to develop the value of plaintiff's automobile imme- 
diately before and after the collision for the purpose of reflecting on the amount 
of property damage sustained by plaintiff. The questions referred to went beyond 
this limitation and covered too broad a field. The trial court properly sustained 
the objections to the questions referréd to. 

IV. The next question for disposition is raised by the action of the trial 
court sustaining the motion of the plaintiff to withdraw a juror and continue the 
case at the cost of defendant. Two courses were open to the trial judge; one, 
to admonish the jury not to consider the two questions of counsel as having any 
bearing on the case and the other to take the action that was taken. It was a 
matter that was discretionary with the court and the record does not show any 
abuse of discretion in continuing the case at the cost of the defendant. 

V. The remaining question for consideration is presented by the overruling 
by the trial court of the motion made by the defendant after the overruling of the 
motion for a new trial that the General Exchange Insurance Company be made 
a party to this cause and required to plead. 

In the case of Lake Erie & Western Railroad Co. v. Falk, supra, Falk had been 
partially reimbursed under a fire insurance policy for a loss sustained by him. 
He instituted an action against the wrongdoer to recover the full amount of his 
damage. Later the insurer was brought into the action by the pleading of the 
wrongdoer. One of the questions presented to and considered by the Supreme 
Court arose. upon the exceptions of the wrongdoer to an order permitting the 
insurer to plead in the action. The court said in the opinion (56 N.E. page 1023): 

“This mode of asserting the rights of parties in the subject of a single cause 
of action, all being brought into the same suit and each asserting his own interest, 
is in conformity with the requirements of modern. procedure.” 

The only difference between the facts in the Falk Case and the facts relating 
to the question now under consideration in the instant case is that in the former 
the insurer was brought into the case by the answer of the wrongdoer and in 
the latter the wrongdoer attempted to bring the insurer into the case by motion. 
As before stated, the insurer in the instant case is a proper but not a necessary 
party and could be brought into the case by the action of either the plaintiff or 
defendant so as to have a complete determination of the rights of all parties 
who might have an interest in the result of the litigation. 

The judgment of the trial court overruling the motion made by the defendant 
that the insurance company be made a party to the action is reversed and the cause 
is remanded to that court for further proceedings according to law. 


Judgment reversed. 
McCurdy, P. J., and Gillen, J., concur. 
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CASUALTY 


HARBOR TUG & BARGE CO. v. ZURICH GENERAL ACCIDENT & 
LIABILITY CO., LIMITED, OF ZURICH, SWITZERLAND. No. 19084-S. 
District Court, N. D. California, S. D. Aug. 21, 1938. 

24 Federal Supplement 163. 

1. DIRECT CAUSE. , 

The maxim that direct and not remote causes will be considered in deter- 
mining liability applies to the law governing insurance, and the California 
statute providing that an insurer is liable only for loss of which a peril insured 
against was the proximate cause is merely declaratory of the common law. 
St.Cal.1935, p. 150, § 530. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

2. CONSEQUENTIAL LOSS. 

Where the peril insured against operating directly is the only cause of loss 
to insured, or where the loss is consequential and follows directly and imme- 
diately upon a peril insured against, the loss is covered by the insurance, under 
general rule requiring consideration of only direct cause in determining liability 
of an insurer. St.Cal.1935, p. 510, § 530. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

3. PROXIMATE CAUSE. 

In determining whether loss is proximately caused by a peril insured 
against, the court cannot go further back in the line of causation than the 
active, efficient cause of which the event under consideration is the natural and 
probable consequence, in view of the existing circumstances and conditions. 
St.Cal.1935, p. 510, § 530. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

4. USE. 

Where judgment was recovered against insured by estate of party who 
was drowned as the result of sinking of a motor vessel which collided with 
certain cargo from insured’s vessel left in the water about two days before the 
sinking, when insured’s tugboat collided with a motor vessel due to negligence 
of the tugboat operators, the insured’s loss was not covered by indemnity policy 
insuring against loss from liability imposed by law for death occurring while 
insured’s vessel was being used in certain waters, the loss not being caused 
by the “use” of the vessel. St.Cal.1935, p. 510, § 530. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

5. ESTOPPEL. 

An insurer which denied liability on indemnity policy covering shipowner, 
on ground that the loss was not covered, was not estopped to deny liability on 
such ground, because of a subsequent letter of the insurer denying liability on 
an insufficient ground, where the subsequent letter referred to the prior letter 
and reiterated insurer’s position that the accident was not within the coverage 
of the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

At Law. Action by the Harbor Tug & Barge Company against the Zurich 
General Accident & Liability Company, Limited, of Zurich, Switzerland, on an 
indemnity policy of insurance to recover the amount of a judgment obtained 
against the plaintiff by the estate of one Donahue for his death caused by the 
plaintiff's negligence, and the necessary expenditures incurred in contesting the 
suit in which the judgment was recovered. 

Judgment for the defendant. 

, Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., for 
plaintiff. 

Hoge, Pelton & Gunther, of San Francisco, Cal., for defendant. 

LinpLey, District Judge. 

Plaintiff sues upon an indemnity policy of insurance to recover the amount 
of a judgment obtained against it by the estate of one Donahue for his death 
caused by its negligence and the necessary expenditures incurred in contesting 
the suit in which judgment was recovered. 
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The facts are stipulated, and there is no question as to the court’s juris- 
diction of the parties and the subject matter. 

The policy issued by defendant to plaintiff insured the latter “against loss 
from the liability imposed by law * * * for damages on account of bodily 
injuries or death accidentally suffered or alleged to have been suffered * * * 
by any person or persons not employed by the assured * * * by reason of the 
ownership, maintenance, or use of the vessels covered by said policy, or by 
reason of collision, or other perils of navigation while said vessels are being 
used in the waters described in said policy.” 

While the policy was in force one of plaintiff’s vessels, the tugboat Panama, 
pulling two barges, known as No, 0-14and No, 0-17, collided in navigable waters 
with the motor vessel Sonoma. The collision was due to the negligence of the 
Panama and the barges. As a result, forty-five pieces of pipe, carried as cargo, 
were precipitated into the water and there became a hidden, dangerous obstruc- 
tion to navigation. The pipes were abandoned, and nearly two days later, at 
two o'clock in the morning, the motor vessel Stanley Robert, passing through 
the waters in which they sank, came into collision therewith and was thereby 
caused to sink, as a result of which Donahue, a member of the crew on the 
Stanley Robert, not in the employ of plaintiff, met his death by drowning. 

The estate of Donahue brought suit to recover damagese and judgment 

entered in the sum of $7800 and costs. Plaintiff requested defendant to defend 
the suit, and the latter failed so to do. Hence, the present suit is brought to 
recover upon the policy. 
_. The chief controversy between the parties is as to whether there is any 
liability in the facts mentioned under the terms of the policy heretofore quoted. 
The plaintiff contends that the injury to Donahue arose out of the use of its 
vessel and that liability under the insurance policy thereby came into existence. 
The defendant contends that the use of the vessel did not cause the injury to 
Donahue, but that such injury arose subsequent to the use of the vessel, om 
the negligence of the plaintiff in permitting a dangerous and menacing condi- 
tion to persist in the form of the pipes submerged in the water. 

[1-3] The California Insurance Code, Section 530, St.Cal.1935, p. 510 
(formerly California Civil Code, Section 2626), provides that an insurer is liable 
for a loss of which a peril insured against was the proximate cause, although 
a peril not contemplated by the contract may have been a remote cause of the 
loss; but that he is not liable for a loss of which the peril insured against was 
only a remote cause. The maxim that the direct and not the remote cause is 
to be considered applies with full force to the law governing insurance, and the 
code is apparently merely declaratory of the law that the loss in insurance cases 
must be proximately caused by a peril insured against; in other words, the 
contract does not contemplate an indemnity to the insured where the peril 
insured against is the remote cause of action. See Couch Cyclopedia of Insur- 
ance Law, Volume 6, § 1463; Cooley’s Briefs on Insurance, Volume 5, page 4779. 
Obviously where the peril insured against is the only cause operating directly 
oz where the loss is consequential and following from necessity directly and 
immediately upon a peril insured against, the general rule requiring considera- 
tion of direct cause is satisfied, but we can not go further back in the line of 
causation than to find the active, efficient cause of which the event under 
consideration is a natural and probable consequence, in view of the existing 
circumstances and conditions. Thus, in Miller v. Mutual B. L. Ins. Co., 31 Iowa 
216, 236, 7 Am.Rep. 122, the court said: 

“A proximate cause of an effect is that which immediately precedes and 
produces it, as distinguished from the remote, mediate and predisposing cause. 
When several causes contribute to death as a result, it may be extremely 
difficult to determine which was the remote and which the immediate cause, yet 
this difficulty does not change the fact that the death is to be attributed to the 
proximate and not the mediate cause.’ 

The question is, was there an unbroken connection between the wrongful 
act and the injury, a continuous operation of events? Do the facts constitute 
a continuous succession of events so linked together as to make an entire 
whole, or was there some new and independent cause intervening between the 
wrong and the injury? — - 

[4] After considering these principles, I am of the opinion that it cannot 
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be truly said that the injuries to Donahue were caused by the use of the vessel. 
Had his death occurred at the time of the collision and as a result thereof, the 
situation would be entirely different. But here the use of the vessel had ter- 
minated; the collision had occurred; the vessel insured had passed from the 
scene of action, and many hours had intervened. True, the plaintiff had com- 
mitted a tort by creating and permitting to persist a menacing and dangerous 
condition in the navigable waters without sufficient warning to those legally 
using such waters. But the insurance policy contained no indemnity against 
such acts. Its protection was against injuries arising from the actual use of 
the vessel. 

In Luchte v. State Automobile Mut. Ins. Co., 50 Ohio App. 5, 197 N.E. 421, 
the court had under consideration a policy insuring against liability for injuries 
arising by reason of the use, ownership, maintenance, or operation of a motor 
truck. The insured, being engaged in delivery of coal, unloaded the same in 
front of a customer’s house and left it there, thus creating a dangerous condi- 
tion on the street. No warning signal was placed upon or near the coal. A 
rider of a motorcycle ran into the pile and an action was brought to recover 
damages for his death. The company there, as here, refused to conduct the 
defense, and action was brought to recover upon the policy. The court held 
that there was no connection between the indemnity of the policy and the 
injuries sustained. The court distinguished Panhandle Steel Products Co. v. 
Fidelity Union Casualty Co., Tex.Civ.App., 23 S.W.2d 799, relied upon by plain- 
tiff, saying (page 423 of 197 N.E.): 

“In the Panhandle Steel Products Co. v. Fidelity Union Casualty Co. Case, 
supra, it is stated: ‘Furthermore, damages for the negligent manner in which 
the beam was unloaded, for which plaintiff was held liable to Miss Godley, 
was one of the risks covered by the policy, if the injury was the result of the 
use of the truck within the meaning of the policy.’ 

“It therefore would appear in that case that the injury resulted from the 
negligent manner in which the truck was unloaded. If, after the truck had been 
unloaded, and the steel beams left on a public way, without guard, and Miss 
Godley had been injured by falling over the steel beams left in the public street, 
we would have the same situation as is presented in this case. Had the cause 
of action in the Panhandle Steel Products Co. Case been grounded on the failure 
to light the steel beam so unloaded and left lying in the street, the court might 
have reached an entirely different conclusion.” 

There are other authorities to the same effect, and I find nothing in Cali- 
fornia decisions to the contrary. The injuries suffered by Donahue were not 
within the coverage of the policy. 

[5] Nor do I find any estoppel against defendant to insist upon the 
defense presented. Plaintiff urges that defendant based its refusal to defend 
upon one ground, and that, having done so, and that ground having been wholly 
insufficient, it is now estopped to disclaim liability upon any other basis. 

An examination of the correspondence between the parties, however, is 
conclusive that there was no such waiver. On August 11, 1927, defendant wrote 
plaintiff that after a complete investigation it found that the accident was not 
covered by the policy, and said that, there being no connection between the 
facts and circumstances leading up to the happening of the accident and the 
coverage ‘of the policy, it was not interested in the matter. On August 17th 
defendant wrote another letter, in which it said that the character of the cover- 
age extended by the policy was clearly set forth in the contract, and that 
plaintiff’s further request for an explanation of the letter of August 11th would 
scem to be best answered by the policy itself and by the letter of August 11th. 
The defendant added that it was not liable for cargo insurance, and declined to 
defend on that ground also. But it is clear that it in no way waived anything 
it had said in its letter of August 11th. It again referred to the same and to 
the policy, thereby reiterating its position that the accident was not within the 
coverage of the policy. 

The death of Donahue not having been within the perils insured against, 
and those perils not having been the proximate cause of the injury to Donahue, 
and there having been no waiver of such defense, judgment will enter for 
defendant in bar of plaintiff's action and for costs. 
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MILLER et al. v. MARYLAND CASUALTY CO. 
Supreme Court, Appellate Term, First Department. June 30, 1938. 
s 6 New York Supplement (2d) 64. 
EXCLUSION. 


Where accident which occurred outside of insured’s premises was caused 
by a hand truck which was a vehicle specifically excluded from policy coverage, 
insurer was justified in refusing to defend insured in action against insured, 
and hence insurer was not liable to insured for failure to so defend. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by William Miller and another, copartners, against the Maryland 
Casualty Company. From a judgment of the Municipal Court of the City of 
New York, Borough of Manhattan, First District, in plaintiff’s favor, the 
defendant appeals. 

Reversed, and complaint dismissed. 

Argued June term, 1938, before Frankenthaler, Shientag, and Noonan, JJ. 

James J. Mahoney, of New York City, for appellant. 

Sol L. Firstenberg, of New York City, for respondents. 

Per Curiam. 

The accident which occurred outside of respondents’ premises was caused 
by a hand truck, which is a vehicle specifically excluded from the policy cover- 
age. Hence, appellant was justified in refusing to defend the respondents in 
the City Court action. 

Judgment reversed, with $30 costs and complaint dismissed on the merits, 
with costs. All concur. 


WARD v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED. 
Supreme Court, Appellate Term, First Department. May 13, 1938. 
5 New York Supplement (2d) 273. 
1. RENEWAL. 

Warranties made at the issuance of an original policy continue binding 
during the period of renewal but relate only to conditions existing at the time 
they were made. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

2. OWNERSHIP. 

In action on policy issued by an employers’ liability insurance company, 
defendant was entitled to dismissal or direction of verdict on motion where 
original policy was procured on misrepresentation as to ownership of business 
and a previous burglary in absence of showing of intent to change warranties 
on renewal of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Richard H. Ward against the Employers’ Liability Assurance 
Corporation, Limited. From a judgment of the Municipal Court of the City of 
New York, Borough of Manhattan, First District, in favor of the plaintiff, the 
defendant appeals. 

Reversed and judgment directed for defendant. 

Argued April term, 1938, before Hammer, Shientag, and Noonan, JJ. 

Chauncey L. Grant, of New York City (Walter L. Glenney, of New York 
City, of counsel), for appellant. 

Jesse S. Richman, of New York City, for respondent. 

Per Curiam. 

[{1, 2] The original policy was procured on misrepresentation both as to 
ownership of the business and a previous burglary which occurred just previous 
to its issuance. Warranties made at the issuance of an original policy continue 
binding during the period of renewal but relate only to conditions existing at 
the time they were made. The evidence does not show any change was intended. 
Defendant was accordingly entitled to dismissal or direction of a verdict under 
its motions duly made. 

Judgment reversed, with $30 costs, and judgment directed for defendant. 

All concur. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 


main headings preceded by Roman Numerals follow a logical sequence begin- 


ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideation may be classified somewhere 
under the twenty main headings of the index. Bovine found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


II. Insurance Companies. 


1. Control and Regulation in General. 
(A) STOCK. 


1. Right to insure in general. : 58 i 
What constitutes insurance. 32. Incorporation, organization, and 
; existence. 


. Power to control and regulate. 33. Capital and stock. 


. Constitutional and statutory pro 34. Stockholders. 
visions. 35. Officers. 


. Authority or license to do business. 36. Franchises and powers. 
. Unauthorized insurance. MUTUAL. 


. License fees and taxes. 37. Special funds. 
. Resources and securities. . Profits, dividends and surplus. 
39. Loses and assessments. 
. Reports and statements. . Guaranty obligations. 
10. Supervision by public officers or . Insolvency. 
courts. _—— a and its effect in 
: general. 
11, Conduct of business. Rights of. pellay Rebdere on 
12. Regulation of agents and brokers. insolvency. 
12%. Reciprocal or interinsurance ; Remedies and _ proceeding: 
associations. on insolvency. 
13. Lloyds associations. ke Voluntary liquidation. 
13%. State Insurance. 6. —— Reorganization. 
14. Boards of underwriters. . —— Consolidation. 
15. Foreign underwriters or compan- . — Grounds for forfeiture of 
ies and their agents. ; Proceedings to enforce dis- 
16. What constitutes “doing solution. 
business’’. 50. —— Assets and recéivers. 
17. Application of local laws. s Presentation and payment 
18. Subjection to special require franchise or dissolution. 
ments. 52. Incorporation, organization, and 
19. Retaliatory legislation. of claims. 
20. —— Local authority or license 53. —— Changing to joint-stock com 
and license fees or taxes. pany. 
21. Local funds and securities. . Constitutions and by-laws. 
22. Appointment and _ regulation 5. Members. 
of local agents. 56. Officers. 
Reports and supervision and 57. Franchise and powers. 
conduct of business. 58. Special funds. 
Effect of noncompliance 59. Profits, dividends and surplus. 
with law. . Guaranty obligations. 
5. —— Civil liability of agents. . Insolvency. 
. —— Actions. ; Insolvency and its effect 
. Penalties for violations of regu- in general. 2 
lation. 3. —— Rights and_ liabilities of 
. —— Discrimination in rates. members on insolvency. 
. Offenses by insurers. on insolvency. 
Offenses by agents or brokers. . —— Remedies and _ proceedings 
. Offenses by persons dealing with existence. 
insurers. 
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116. 
117. 


What constitutes interest in human 

life or health. 

Estoppel to deny interest. 

Insurance without interest. 
Wagering policies in gen- 


of pol- 


sustain 


Voluntary liquidation. 
Reorganization. 
Consolidation. 
Grounds for forfeiture 118. 
franchise or dissolution. ‘ 119. 
Proceedings to enforce dis- eral 
solution. | 120. 
. —— Assets and receivers. 
. —— Assessments by receivers. 121. 
122. 
without interest. 


. —— Distribution of assets 
123. Extinguishment of policy. 


fund. 
V. The Contract in General. 


(A) NATURE, REQUISITES, 
VALIDITY. 


124. 
125. 
126. 
127. 


128. 
129. 


of 


Effect of provisions 
icy. 
Necessity of 
assignment. . 
Assignment of policy to 


interest to 


and 
person 


tl. 
(A) 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


73. The relation in general. 

. Appointment or employment 
agent. 

. Implied agency. 

. Evidence as to agency. 

. Estoppel to deny agency. 
Scope and extent of agency. 

. Duration and termination 


of 


Nature of contract. 

What law governs. 

Subjects of insurance. 

Existence and condition of sub- 
ject-matter. 

Executory agreements to insure. 
Powers of agents in respect of 


of 


agency. : 
. Authority and duties of agent as 


IV. 


to insurer. 
. Individual 
agent. 

82. Accounting b 
83. Liabilities o 
sureties. 

84. Compensation of agent. 

85. Breach of contract by principal. 

86. Extent and exercise of powers of 
agents. 

87. In general. 

88. ——— General or special agents. 

89. Assistants and clerks 
agents. 

90. 

91. 

92. 

93. 


interest of officer or 
agent. 


agents and their 


of 


—— Effect of provisions of policy. 
—— Effect of instructions to 
agent. 

Evidence as to authority. 
Unauthorized and wrongful acts 
of agent. 
94. Ratification. 
95. Notice to agent. 


AGENCY FOR APPLICANT OR 
INSURED. 


96. Creation of agency. 
97. Creation of agency for both par- 
ties. 
98. In general. 
Effect of provisions of policy. 
. Evidence as to agency. 
. Scope and extent of agency. 
. Duration and _ termination 
agency. 
. Authority and duties of agent as 
to principal. 
. Agreements to procure insurance 
and liability thereunder. 
. Compensation of agent. 
. Breach of contract by principal. 
. Extent and exercise of powers 
of agent. 
n general. 
— Representation of both par- 
ties. 
Evidence as to authority. 
Unauthorized and wrongful acts 
of agent. 
112. Ratification. 
113. Notice to agent. 


Insurable Interest. 


114. Necessity in general. 
115. What constitutes interest in prop- 
erty. 


of 


110. 
111, 


contracts in general. 
Application or offer and 
ance, 
Validity of oral contracts. 


130. 


131. 
132. 
. Form and requisites of 


accept- 


Binding slips or memoranda. 
poser. 
. Papers accompanying policy. 


. Incorporation of constitution, by- 


laws, or rules of insurer. 
. Delivery and acceptance of 
. Payment of premium or 
. Validity in general. 
. Legality of object. 
. Partial invalidity. 
orn Amount of insurance. 


policy. 


dues. 


141. Estoppel or waiver as to defects 


or objections. 


142, Ratification of defective or invalid 


contract. 
143. Reformation. 
144. Modification. 
145. Renewal. 


CONSTRUCTION AND OP 
TION. 


146. Application of general 
construction, 
147. What law governs. 
148. 
149. Printed an 
olicy. 
50. Matter 
attached to policy. 
51. Construing 
accompanying papers. 


ERA- 


rules of 
Executory agreements to insure. 

written portions of 
on margin of or slip 


together policy and 


. Construing statutes and charter, 


by-laws, or rules of insw 
part of policy. 
Usages of business. 

sae Construction by parties. 


156. 


157. 
158. 
159. 
160. 
161. 


Parties to contract and re 
between them. 


In general. 

Open or running poli 

Property covered by 

against 

loss. 
In general. 


162. 
163. 
163%. In general. 
164. 


165. 


terest. 
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rer as 


Evidence to aid construction. 


lations 


Subject-matter insured in general. 
Subjects of marine insurance. 


cies. 


insurance 
fire or other cause of 
Description of property. 

escription of title or in- 


Description of location. 
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—— Shifting risk. 
. Titles insured. 
Duties and obligations 
teed. 
. Persons covered by life or accident 
insurance. 
. Amount of insurance. 
Amount fixed by policy in 
general. 
- —— Valued policy. 
. —— Special provisions of policy. 
; Proceeds of assessments. 
. Commencement of risk. 
. Term and duration of risk. 
Term fixed by policy in 
general. 
‘Voyage or time policies of 
marine insurance. 
Entire or severable contract. 
179%. Loans on policies. 


guaran- 


Premiums, Dues and Assessments. 


180. Nature and grounds of obligation. 

181. Right of insurer to premiums. 

182. Persons liable for premiums. 

183. Amount of premiums, 

184. Rebates from premiums. 

185. Reduction of premiums by profits 
or dividends. 

186. Payment of premiums. 

187. Notes for premiums. 

188. Action for premiums. 

189. Premium or deposit notes. 

190. Assessments 

191. Power and duty to make assess- 
ment. 

192. Liability to assessment. 

193. Amount of assessment. 

196. Payment of assessment. 

197. Enforcement of assessment 

198. Refunding or recovery of pre 
miums or assessments paid. 

199. Assignability of policies. 


VII. Assignment or Other Transfer of 


Policy. 


200. What law governs. 
201. Statutory restrictions on transfer. 
202. Right of insured. 
203. Right of insured to assign life 
or accident policies. 
204. Right of beneficiary. 
205. Consent of beneficiary. 
206. Consent of insured to assignment 
by beneficiary. 
206%. Consent of mortgagee to assign- 
ment by owner. 
. Consent of insurer. 
. Validity of oral assignment. 
. Form and requisites of assign- 
ment in writing. 
. Consideration for assignment. 
. Delivery and acceptance of as- 
signment. 
. Validity of assignment in general. 
. Construction of assignment. 
. Transfer. 
Transfer of subject of insurance 
without policy. 
Fraud in procuring transfer. 
. Notice to insurer. 
. Rights and liabilities of assignee. 
—— In general. 
. — + Transfer to 
insured property. 
Transfer to mortgagee of 
insured property. 
—— Transfer as 
security. 
Priorities. 


NNMD 
a4 
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purchaser of 


N 


collateral 


VII. 


224. Partial assignment. 
225. Reassignment. 


Cancellation, Surrender, Aban- 
donment, or Rescission of 
Policy. 


226. Revocability of contract in gen- 
eral. 
227. Statutor. Provisions. 
228. Right of insurer to cancel. 
229. Notice to cancel. 
230. Repayment of unearned premium 
on cancellation, 
231. Delivery of policy for cancellation. 
232. Acts constituting cancellation. 
233. Validity of cancellation. 
234. Ratification of invalid cancellation. 
235. Evidence of cancellation. 
236. Operation and effect of cancella- 
tion. 
. Remedies for wrongful cancella- 
tion. 
. Right of insured to surrender in 
general. 
. Right to surrender life 
dent policies. 
. Acts constituting 
acceptance. 
. Validity of surrender. 
. Evidence of surrender. 
. Operation and effect of surrender. 
. Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 
. Abandonment. 
. Rescission. 
. Rescission by insurer. 
. Rescission by insured or 
ficiary. 
249. Actions for rescission. 


or acci- 


surrender and 


bene- 


1X. Avoidance of Policy for Misrep- 
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resentation, Fraud, or Breach 


of Warranty or Condition. 
GROUNDS IN GENERAL. 


250. Statutory provisions. 
251. What law governs. 
. Representations. 
In_ general. 
Falsity. 
. — Materiality. 
Effect of misrepresentation. 
. Concealment. 
. —— In general. 
. —— Knowledge of facts by appli- 
cant or his agent. 
Materiality. 
; Effect. 
. Fraud or false swearing 
taining insurance. 
. Warranties. 
In general. 
. —— Distinction between warran- 
ties and representations. 
arranties as part of con- 


in ob- 


trac 
267. —— Fulfillment or breach. 
268. ———- Effect of breach. 
269. Conditions precedent. 
270. Effect of breach. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


271. Parties affected by avoidance of 


icy. 
272. Subjects of marine insurance i: 


general. 
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- Seaworthiness of vessel. _ 
. Description of building in 
eral. 
. Situation of building. 
Vicinity of other buildings. 
dition of building. 
. Use of building. 
. Occupation of building. 
. Description and condition of 
goods. 
. Amount or value. 
. Title or interest of insured. 
. Incumbrances. 
. Solvency of debtors. 
285. Fidelity of employes and others. 
285%. Liability insurance. : 
286. Seenel circumstances affecting 
risk. 
287. Precautions against loss. 
288. Other insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


. Description in general. 


gen- 


. Age. 

. Health and physical condition. 

. Medical attendance. 

. Family history. 

. Marriage. 

. Residence. 

. Occupation. 

. Habits. L 

. Interest of assured or beneficiarv 

. Special circumstances affecting 
extent of risk. 

. Previous application for 
ance. 

. Other existing insurance. 


insur- 


X. Forfeiture of Policy for Breach of 


Promissory Warranty, Cove- 
nant, or Condition Subsequent. 


GROUNDS IN GENERAL. 


302. Statuory provisions. 
303. Continuing or promissory repre- 
sentations. 
. Continuing or 
ranties. 
. Conditions subsequent. 
Conditions in general. 
. —— Fulfillment or breach. 
. Effect of breach. 
. Notice and proceedings to give 
effect to forfeiture. 
. Parties affected by forfeiture of 
policy. 


promissory war- 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED 


311%. Statutory provisions. 

312. Subjects of marine insurance in 
general. 

313. Sailing, voyage, 
of vessel. 

314. Deviation or 
voyage. 

315. Illegality of voyage. 

316. Buildings in general. 

317. Erection or occupation of neigh- 
boring buildings. . 

318. Change in condition of building. 

319. Change in use of building. 

320. Illegal use of building. 

321. Suspension of business carried on 
in building. 

322. Change in occupancy of building. 

323, Building becoming vacant. 


and navigation 


other change of 


XI. 
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324. Falling of building. 

325. Goods insured in general. 

326. Keeping or use of prohibited 
articles. 

327. Removal of goods, 

328. Change of title or interest. 

329. Change of possession. 

330. Incumbrances. 

331. Solvency of debtors. 

332. Fidelity of employes and others. 

333. Special causes increasing risk. 

334. Precautions against loss. 

335. Keeping books, papers, and safe. 

336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


. Change of residence. 
. Travel. 
. Change of occupation. 
. Military or naval service. 
. Change in habits. 
342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


. Resrictions on 
general. 
. Agreement to assign. 
- Necessity of consent of insurer. 
. Sufficiency of consent of insurer. 
. Assignment as collateral security. 
. Invalid or inoperative assignment. 
. Default as ground of forfeiture 
in general. 
. Statutory provisions. 
. What law governs. 
. Notice of time for payment. 
Necessity. 
Sufficiency. 7 
. —— Evidence as to notice. 
. Extension of time for payment. 
.— In general. 
. —— By agent or broker. 
. Sufficiency of payment or tender 
to prevent forfeiture. 
. —— In general. 
. —— To agent or broker. 
362. Excuses for nonpayment. 
363. Rights of insured after default. 
364. —— In general. 
365. —— Reinstatement. 
366. —— Election between rights. 
367. ——— Insurance for limited term 
or amount. 
368. Paid-up policy or value. 
369. —— Surrender value. 
370. —— Actions. 


assignment in 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. Application of doctrines of estop- 
pel and waiver. 

372. What conditions may be waived. 

373. Liability of insurer to estoppe 
by acts, conduct or statements 
of officers or agents. 

374 Powers of officers or 
respecting waiver. 

375. — In general. 

376. —— Effect of provisions of pol- 


agents 


icy. 

377. Knowledge or notice of facts in 
general. 

378. Knowledge of or notice to officers 
or agents. 





. Insertion of 


. Fraudulent 
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false answers in 
seutieation by agent or under 
his direction. 

or collusive acts of 
agent. 


. Form and requisites of express 


waiver. 
In general. 


. —— Oral waiver. 
. —— Waiver in writing. 


Indorsement on policy. 


. —— Waiver of provisions of pol- 


icy as to mode of waiver. _ 
Construction and operation 
of express waiver. 


. Implied waiver in general 
. Issuance and delivery of policy 


without objection. 


. Failure to assert forfeiture or to 


cancel or rescind policy. 


. Admission of liability on policy. 
. Demand, acceptance, or retention 


of premiums or assessments. 


. Consent to assignment of policy. 


. Promise 


to pay loss. 


. Failure to state ground of objec- 


tion relied on. 


. Requiring, accepting, or retaining 


. Participating in 
398. 
399. 
400. 


401. 


XII. 
(A) 


proofs of loss. 

adjustment of 
loss. 

Election to restore or repair. 

Payment of loss. 

Provisions of polcy against 
feiture. 

Status of nonforfeitable or paid-up 

policy. 


for- 


Risks and Causes of Loss. 


MARINE INSURANCE. 


402. 
. Perils of the sea. 


Marine risks in general. 


Perils of rivers, lakes and _ in- 


land waters. 


. Enemies and pirates. 
. Enemies and pirates. 


. Thieves. 
. Jettisons. 


. Arrests, 


restraints, and deten- 


tions. 


. Barratry. 
. Collision and liability therefor. 
. Stranding. 
. Proximate cause of loss. 
414. 


415. 
416. 


417. 


Cause inherent in subject-matter 
insured. 

Unseaworthiness of vessel. 
Negligence of owners, master or 
crew. 

Wrongful acts of owner, 
or crew. 


master 


INSURANCE OF PROPERTY 
AND TITLES. 


418. 
419. 
420. - 


421. 
422. 
423. 


424. 
425. 
425%. 
426. 
427. 
428. 


429 


Limitations of risk as to place. 
Situation of property 

insured. 

— Place of origin of cause of 

loss. 

Fire. 

Explosion. 
Lightning, wind, 
other storms. 

Accident. 

Theft. 

Seizures and confiscations. 
Injury to or death of animals. 
Proximate cause of loss. 
Negligence of insured 
Wrongful acts of insured. 


tornadoes, and 


(c) 


GUARANTY AND INDEMNITY 


INSURANCE. 


430. 


431. 
432. 
434. 
436. 
437. 


Default or other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

Negligence of insured. 

Wrongful acts of insured. 


LIFE INSURANCE. 


438. 
439. 


440. 
441. 


442. 
443. 
444. 
445. 
446. 
447. 
448. 


Cause of death in general. 
Death beyond prescribed 
of residence or travel. 
Time of death. ; 
Death while engaged in un- 
authorized occupation. 
Death caused by intemperance. 
Death in violation of law. 
Suicide. 
—— In general. 
Effect of insanity. 
Proximate cause of death. 
Death caused by beneficiary. 


limits 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449, 


450. 
451. 
452. 


453. 


454. 
455. 


456. 
457. 


458. 
460. 
461. 


462. 
463. 
464. 
465. 
466. 


467. 


wae constitutes accident in gen- 

eral. 

Diligence required of insured. 
Risks and exceptions. 

Risks of travel, railroads 
other conveyances. 
Risks of occupation or 
ment. 

Bodily infirmities or disease. 
External, violent and accidental 
means of injury 

External and visible signs of in- 
jury. 

Poison or contact with poisonous 
substances. 

Inhaling gas. 

Intoxication. 

Voluntary or unnecessary expo 
sure to danger. 

Violation of the law. 

Fighting or provoking assault. 
Intentional injuries. 
Suicide or self-inflicted 
Proximate cause of 
death. 

Limitations as to time of death 
or disability caused by accident. 


and 


employ- 


injuries. 
injury or 


Extent of Loss and Liability of 


Insurer. 


MARINE 


468. 
469. 
470. 
471. 
472. 


473. 
474. 
475. 
476. 
477. 

. Exception of particular 


INSURANCE. 


Actual total loss. 

Constructive total loss. 
Abandonment. 

Partial loss in general. 

Limitation of liability by memo- 
randum clause. 

Value of subject-matter. 

In general. 

—— Valued policies. 

Insurance of part of value. 
General average contribution. 
average 
or partial loss. 


. Effect of other insurance. 
. Amount of interest of insured. 
. Duties of 


owners, 
crew after loss. 


master, ofr 


. Salvage. 
. Repairs. 


. —— In general. 
. — — Deduction of one-third new 


for old. 
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486. Wages ot crew. 
487. Expenditures, 

488. In general. 

489. —— Under use and labor clause 
of policy. 

490. Damages , or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 
493. Total loss. 
494. Partial loss in general. 
. Limitation of liability. 
. Limitation of liability to amount 
of assessment. 
. Value of property destroyed. 
In_ general. 
b Valued policies. 
- Insurance of part of value. 
. Amount of damage to property. 
. Amount of interest of insured. 
. Effect of other insurance. 
. Duties of insured after loss. 
. Expenditures. 
- Loss of rent and profits. 
Deductions and offsets. 
508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE 


509. kane oy sae of contract guar- 


$11. soo of debt insured. 

512. Liabilities incurred. 

$12%. Effect of other insurance. 
513. Expenditures. : 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. | 

516. Amount payable on disability be- 
fore death. 

517. Amount of incontestable or paid- 
up policy. 

518. Limitation of liability. 

519. westelpetien in dividends or pro- 
its. 

520. In_ general 

§21. Policies in mutual compa- 
nies. 

522. Share in tontine fund. 

522%. Effect of other insurance. 

523. Deductions and offsets. 

523%. Election between rights. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


. Total disability. 
. Confinement to house or bed. 
. Partial disability in general. 
. Particular injuries specified in 
policy. 
. Immediate, continuous or per- 
manent disability. 
. Death from accident. 
. Limitation of liability. 
Classification of risk. 
531%. Effect of other insurance. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535. Necessity of notice. 

536. Necessity of statement or proof 
of loss. 
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537. Persons who may give notice or 
make proof. 

538. Persons to whom notice or proof 
may be given or made. 

539. Time for notice and proof. 

541. Protests and surveys on marine 
losses. 

540. Sufficiency of notices. 

542. Statements or proofs of loss of 
o1 damage to property. 

543. Proofs of death or injury to 
insured. 

544. Production of documentary evi- 
dence. 

545. Verification of statement or 
proofs. 

546. Certificate of magistrate or other 
officer. 

547. Certificate of physician attend:ug 


insured. 
547%. Inspection of insured property 
after loss. 
48. Examination of insured. 
549. Inspection of person of insured 
shen injury or death. 
ffect o pe and proofs 
= general. 
. Defects and amendments. 
. Misstatements or omissions. 
. Fraud or false swearing. 
. Estoppel or waiver. 
In general. 
; Powers of officers or agents. 
. —— Express waiver. 
. —— Implied waiver in general. 
. ——— Denial of liability. 
Failure to object or to state 
ground of objection. 
Adjustment of loss and 
negotiations for settlement. 
. —— Payment of loss. 


Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

568. —— of appraisal or arbitra- 


tion. 

569. Agreement for appraisal or arbi- 
tration. ; 

570. Appointment of appraisers or arbi- 
trators. 

571. Appointment of umpire. 

572. Proceedings on appraisal or arbi- 
tration. 

573. Expenses of proceedings on 
appraisal or arbitration. 

574. Validity and effect of appraisal or 
award. 7 

575. Failures of appraisal or arbitra- 
tion. 

576. Estoppel or waiver as to adjust- 
ment or arbitration. 

$77. Unauthorized and wrongful acts 
of adjusters. . 

578. Refusal to adjust or arbitrate 
loss. : 

579. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop- 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of nroperty in- 
sured. 





582, 


583. 
584. 


585. 
586. 


587. 
588. 


589. 


$90. 


591. 


Key To The Topical Index 


Policy for benefit of parties inter- 
ested in property insured. 
Life or accident policy. 
Life or accident policy designat- 
ing beneficiary. 
Rights of persons designated 


in general. 
of benefi- 


— Vested 

ciary 
, of beneficiary. 
Surrender of policy and 

issue of new policy. 

Death of beneficiary. 

Rights of creditors. 

~~ policy for benefit of credi- 


interest 


591%. _— insurance, 


592. P 


593. 
594. 


olicy procured with money 
wrongfully obtained or stolen. 
Assignee of policy before loss. 
Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


595. 


Election to rebuild or 


property. 


replace 


. Place of payment. 
. Time of payment. 
. Interest on amount of loss. 


- Mode and sufficiency of payment. 


. Effect of payment. 


. Recovery of payment. 


. Damages for refusal of payment. 


XVIII. 


608. 
609. 
610. 
611. 
612. 
613. 
614, 
615. 


616. 


. Release or discharge from liability. 
. Contribution between insurers. 
. Subrogation of insurer. 


On payment of loss in gen- 
eral. 


. —— Under assignment of rights 


of insured. 


Actions on Policies. 


Nature and form of remedy. 
Remedy on Lloyds policies. 
Statutory provisions. 
Grounds of action. 
Conditions precedent in general. 
Demand. 
Defenses. 

In general. 
—— Set-off and counterclaim. 


616%. Conclusiveness of adjudication 


617. 
618. V 
619. 
620. 


22. —— Time 


in action against insured. 
Jurisdiction. 
enue. 
Special statutory limitations. 
Limitations by provisions of pol- 
icy. 

Time before action can be 
maintained. 

within which action 

must be brought. 
— Waiver of limitation. 


q Parties. 
. Process. 


. Against 


. Declaration, 


. — Description. 


In general. 
foreign insurance com- 
panies. c 
complaint, or peti- 
tion. 

Form and requisites in gen- 
eral. 

Insurable interest. 

Settine forth or annexing 
policy and accompanying docu- 
ments. 
situation, and 
condition of subject-matter 
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633. —— Title or interest of insured. 

634. —— Performance or waiver of 
conditions. 

635. —— Loss and cause thereof. 

636. —— Other insurance. 

637. ——— Assignment of policy. 

638. Nonpayment. 

639. —— Anticipating defenses. 

640. Plea, answer, or affidavit of 
defense. 

641. Replication or reply and _ subse- 
quent pleadings. 

642. Demurrer. 

643. Amended and supplemental plead- 
ings. 

644. Bill of particulars. 

645. Issues, proofs and variance. 

646. Presumptions and burden of 


proof. 

647. Admissibility of evidence. 

648. —— In general. 

649. —— Insurable interest. 

650. —— Application for insurance. 

651. —— Policy or other contract. 

652. Existence and condition of 
subject-matter. 

653. Interest or title of insured. 

654. Performance or breach of 
warranty or condition. 

654%. Payment of premiums. 

655. Fraud or Sapna. 

657. —— Increase of risk 

658. Loss or damage to property, 
and cause thereof. 

659. Death of or injury to person 
insured and cause thereof. 

660. Valuation of property. 

661. —— Amount of loss. 

062. Notice and proof and ad- 
justment of loss. 

663. Persons entitled to proceeds. 

664. —— Estoppel or waiver. ? 

665. Weight and sufficiency of evi: 
dence. 

666. Amount of recovery. 

667. Conduct of trial. 

668. Questions for jury. 

669. Instructions. 

670. Verdict and findings. 

671. New trial. 

672. Tudgment. 

673. Execution and 
judgment. 

674. Appeal and error. 

675. Costs and attornevs fees. 


enforcement of 


Reinsurance. 


676. Power and right to reinsure risk. 

677. The contract in general. 

678. —— Requisites and validity. 

679. —— Construction and operation. 

680. Premiums. 

681. Cancellation or surrender. 

682. Avoidance or forfeiture of con- 
tract. 

683. Risks and causes of loss. 

684. Extent and liability of reinsurer. 
685. Notice and proof of loss to rein- 
surer. : 

686. Actions on contracts of reinsur- 

ance. 


XX. Mutual Benefit Insurance. 


CORPORATIONS AND ASSO- 


CIATIONS. 
687. Nature and status in general. 


688. Exemption from general laws 
regulating insurance. 





689. 
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Special constitutional and statu- 


tory provisions. 


. Authority or license to do busi- 


+ ness. 
. Regulation 


and supervision of 


business 


. Incorporation and organization. 


Constitutions and by-laws. 


. Membership. 
. Officers and agents. 


eneral. 


Powers of association in ] 
affili- 


Superior, subordinate, an 
ated ies. 
pecial funds. 
‘einsurance. 


. Insolvency and dissolution. 
. —— Insolvency and its effect in 


general. 
. —— Rights 


704. 
705. 
706. 


and_ liabilities of 
mem on insolvency. _ 
Remedies and proceeding on 
insolvency. 
—— Reorganization. 
—— Consolidation. 
—— Grounds for dissolution. 


THE CONTRACT IN GENERAL. 


707. 
708. 


Proceedings to enforce dis- 
solution. 
—— Assets and receivers 


709. —— Assessments by receivers 
. —— Distribution of assets and 


funds. 


. Nature of the contract. 

. What law governs. 

. Application and acceptance, 

. Form and requisites of certificates 


of membership. 


. Application as part of contract. 
. Charter or articles of incorpora- 


tion as part of contract. 


. Constitution, by-laws, or rules as 


part of contract. 


. —— Existing provisions. 


. —— Subsequent 


. Delivery and 


provisions or 
amendments. 
acceptance of cer- 


tificate. 


. Payment of dues. 
. Validity in general. 


. Misrepresentation, 


fraud, or 


breach of warranty. 


. Estopnel or waiver as to defects 


or_ obligations. 


. Modification and_ reformation. 


. Construction 


724%. 


727. 
728. 
729. 
730. 


and operation in 
general. 
Classification of risk. 
Assignment or other transfer. 

In general. 

As collateral security. 
Cancellation, surrender, abandon- 


ment or rescission. 


730%. Actions for breach of contract. 


731. 


732. 
733. 


734. 
735. 
736. 
737. 
738. 


739. 
740. 
741. 
742. 
743. 


Nature and grounds of obliga- 
tion. 
Grounds ot assessment. 
Power and :luty to make assess- 
ment 
Liability to assessment. 
Amount of assessment. 
Levy of assessment. 
Notice of assessment. 
Waiver of objections 
ment. 
Time for payment. 
Mode and sufficiency of payment. 
Effect of payment. 
Actions for dues or assessments. 
Refunding o. recovery of dues or 
assessments paid. 
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to assess- 


(Cc) 
(D) 


(iH) 


DUES AND ASSESSMENTS. 
FORFEITURE OR SUSPEN- 
SION. 


Pe totanees AND BENE- 
744. Nature and grounds in general. 
745. Statutory provisions against for 
feiture. 
746. i of suspension of subordi- 
ate body. 
747. Effect of expulsion or suspension 


mem 
748. Violations of terms or conditions 
of contract. 
749. Nonpayment of dues or 
ments. 
750. Default as a ground of for- 
feiture in general. 
751. —— Notice of time for payment. 
752. ——— Extension of time for pay- 
753, ~~ Suffici f payment 
. u: uency oO or 
tender to er forfeiture. 
754. Excuses for nonpayment. 
755. Estoppel or waiver affecting right 
of forfeiture. 
756. 
757. 
758. 
759. 
re. 


assess- 


Notice and proceedings to give 

effect to forfeiture. 

Effect of forfeiture or suspension. 

Reinstatement. 

Rights in general. 
—— Payment of arrears. 
Health and condition of in 
sured. 
Proceedings. 
> oe of objections. 
—— Effec 
. Remedies tee relief against for- 
feiture. 

. Status of beneficiary in general. 

. Insurable interest of beneficiary. 

. Persons who may be beneficiaries 

In general. ; 
—— Statutory provisions. 
—— Provisions of charter or by- 
laws. 
Designation of beneficiary. 

In general. 

Revocation. 

By will. 

Failure of beneficiaries. 

Tnvalid or ineffective designation 

Failure to make designation. 

Change of beneficiary. 

—— Right to change in general. 
Consent of association. 
Rights of beneficiary pre 

viens? designated. 
Vested interest of benefi- 
ciary. 

ae Mode of changing designa- 


Death of beneficiary before 
sured. H 
Loss or contingency on which 
benefits become payable. 
In general. 
Suicide. 
Notice and proof of loss. 
Discretion of association as to 
allowing benefits 
Amount of benefits. 
Adjustment of loss. 
Rights of beneficiaries 
ec le 
ACTIONS FOR BENEFITS. 


795. Rights of representatives 


773. 

774. 
775. 
776. 
777. 
778. 
779. 
780. 
781. 

782. 


783. 


784. 
785. 
786. 


787. 
788. 
789. 
790. 


791. 
792. 
793. 


in- 


to pro- 


of 


insured. 
796. Rights of representatives of bene- 
ficiary. 





Key To The Topical Index 


797. Rights of creditors. 

797%. Assignment of claim for loss. 
798. Payment of efits. 

799. Interest # amount of benefits. 
800. Damages for refusal of payment. 
801. Release or discharge of associa- 


816. Evidence. 
817, —— presumptions and burden of 


Droo 

818. —— ‘Admissibility. 

819. —— Weight and sufficiency. 
820. —— Amount of recovery. 


* 802. 
803. 


804. 
805. 


806. 


tion from liability. 
Nature and form x 
Provisions of charter, by-laws, 
or certificate of mem 
—— Right of action in general. 
—— Resort to courts for settle- 
ments of disputes. 
Grounds of action, 


. Conditions precedent in general. 
Demand. 


. Defenses. 


urisdiction. 
enue. 


. Limitations. 


. Parties. 
. Process and appearance. 
Pleading. 


821. —— In general. 
822. ——— Limitation to particular 
fund. 


assessment or 


. Trial. 
. Conduct in general. 
825. ——— Questions for jury. 
. —— Instructions. 
. —— Verdict and findings. 
. Judgment. 
. Execution and enforcement of 
t. 


eral. 
832. —— Pe eratenee of epneifie sete 
inst particular 


. Appeal and error. 
. Cost 





TOPICAL INDEX 


I. Control and Regulation in General. 
§ 1. RIGHT TO INSURE IN GENERAL. 


1—Turner v. Metropolitan Life Ins. Co. (La. 
§ 2. WHAT CONSTITUTES INSURANCE. 
2—State ex rel. Duffy, Atty. os. v. Western Auto Supply Co. (Ohio) 
2—Erie R. Co. v. Tompkins. = * . : 
§ 3. POWER TO CONTROL vAND REGULATE. 
3—State ex rel. Duffy, Atty. Gen. v. Western Auto Supp Tons (Ohio) 
' 4. CONSTITUTIONAL AND STATUTORY PROVIRIO 
“ar & Moss Undertaking & Embalming Co. Ltd., “4 Meat National Life Ins, Co. 

( cece 6s tN 8+ cen sie ee 
4—Gordon v. Continental Ins. Co. (Okla.) : 210 
4—Phoenix Mut. Life Ins. Co. v. Felig et al. «(N. Y.) 1027 
§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 
5—Automobile Ins. Co. a he ay — v. Pennsylvania R. Co. (Ohio) ee 
5—Bankers Union Life ead, Insurance Com’r. (Okla.) : ee 
$ 10. SUPERVISION SY Posie OFFICERS OR COURTS. 
10—Bankers Union Life Ins. Co. v. Read, Insurance Com’r, (Okla.) ‘ sie 114 
§ 12. REGULATION OF AGENTS AND BROKERS. ; 
12—Manufacturing Lumbermen’s Underwriters v. South Georgia Ry. Co. (Ga.) 541 


§ 13. LLOYDS ASSOCIATION, 

13—Forman v. Irby et al. (Tex.) j 657 

§ 15. Poa UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

S i = APPLICATION OF LOCAL LAW 

1 —Fields v. Equitable Life Assur. Soc. of ear ‘States. (Mo.) 1231 

1 —atanufacturing Lumbermen’s U nderwriters v. South Geor ie Ry. Co. (Ga.) 541 

§ SUBJECTION TO SPECIAL REQUIREMEN 

18—Factory Mut. Liability Ins. Co. of America v. Justices of Rcites Court. (Mass.) 1330 

§ 19. RETALIATORY LEGISLATION. 

19—Liberty Nat. Life Ins. Co. v. Read, Insurance Commissioner of Oklahoma. (U. §.) ..1372 
20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Lloyds America v. Julian, Supt. of Insurance. (Ala.) 285 

20—Bankers yen Life Ins. Co. v. Read, Insurance Com’r. (Okla.) ‘ 114 

§ 21 LOCAL FUNDS AND SECURITIES. 

21—Lloyds America v. Julian, Supt. of Insurance. (Ala.) : 285 

Se ae Jumbermen’s Underwriters v. South Georgia Ry. Co. (Ga.) 541 

26—Manufacturing Lumbermen’s Underwriters v. South ores Ry. Co. (Ga.) ; 541 


26—Giovannini v. Hartford Accident & Indemnity Co, (N, J.) 1487 


Il. Insurance Companion. 


(A) STOCK COMPANI 
‘ 41. ney a ate AND® DISSOLUTION. 
so -—— SETS AN D RECEIVERS. 
$0 "People ex ae Barrett, Auditor v. Bank of Peoria et al. (4i1l.) 
50—Forman v. Irby et al. (Tex.) . 


(B) MUTUAL COMPANIES. 
§ 57. FRANCHISES AND POWERS. 


(1). In general. 
57(1)—Bankers Life & Loan Ass’n v. Chase. (Tex.) 
§ 61. INSOLVENCY AND DISSOLUTION. 
§ 71. —- ASSESSMENTS BY RECEIVERS. 
(4). Enforcement of assessment. 
71(4)—Riggs v. Scarboro. (Ga.) 


III. Insurance Agents and Brokers. 


(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73- enmns Lumbermen’s Underwriters v. South Georgia Ry. Co. 

$ 78. PE ane — .. 7 y AGENGY 

ba Bienen — use of ated Underwriters, Inc. (Iil.) 

$ 83. — a ‘oF "cENTS © AND THEIR SURETIES. 
. In genera 

83(1)—Pearl Assur. Co., Limited v. Bernath et al. (Ga.) is 542 

{ 85, BREACH OF CONTRACT BY PRINCIPAL, 

— litan Life Ins. Co. v. Bonner. (Ark.) ; , ; 654 

TENT AND EXERCISE OF omnes OF AGENTS. 

GENERAL OR SPECIAL AGENT: 

Rg SViles v. Prudential Ins. Co. of America. 0 S.) 

90. —— EFFECT OF PROVISIONS — POLICY. 


$52 Mutual Ben. Health & Accident Ass’n v. on. (U. S.) 490 
—— EFFECT OF INSTRUCTIONS re AGENT. 


91. 
§ Mitchell v. Metropolitan Life Ins. Co. (Mo.) 735 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—General Ins. Agency, Inc. v. Ajax Motor Service, Inc. (TIIl.) 288 
92—Umbras v. Prudential Ins. Co. of America. (Pa.) ; . 451 
§ 93. UNAUTHORIZED AND WRONGFUL sere OF QCanT. 
93—Mutual Ben. Health & Accident Ass’n v. Keiser. (Ind.) 


§ 95. NOTICE TO AGENT. 
95—Home Ins. Co. of New York v. Cole. (Ark.) 
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(B) AGENCY FOR APPLICANT OR INSURED. 

CREATION OF AGENCY FOR BOTH PARTIES 
§ 98. IN GENERAL 
98—Thigpen v. Metropolitan. Life Ins. Co. (Ga.) pas , 30 
98—Eagle Star & British Dominions v. Tadlock et “al. : . 
§ 103. AUTHORITY AND DUTIES OF AGENT AS 0 PRINCIPAL. 
103—Boney, Insurance Comm’r v. Central Mut. Ins. Co. of Chicago. (N. ©.) 908 
§ 104. AGEESue TO PROCURE INSURANCE AND LIABIL ITY THERE- 

ND 

104—Brown v. Munroe Automobile & Supply Co., Inc. (La.) 615 
§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 
§ 108. —— IN GENERAL. 
108—Eagle Star & British Dominions v. Tadlock et al. (U. . 217 
§ 111. UNAUTHORIZED AND WRONGFUL ACTS OF RENTS. 
111—Eagle Star & British Dominions v. Tadlock et al. (U. S.) ; ; 217 


112. RATIFICATION. , 
112—Middle Western Telephone Co. et al. v. United States Fire Ins. Co. of New York. (Ill.) 1284 


§ 113. NOTICE TO AGENT. 
113—Eagle Star & British Dominions v. Tadlock et al. (U. S.) 217 


IV. Insurable Interest. 

§ 114. NECESSITY IN_GENERAL. 

114—-Elmore v. Life Ins. Co. of Virginia. 

§ 115. WHAT CONSTITUTES I TEREST Sk PROPERTY. 
(2). Persons — insurable interest in general, 

115(2)— Senn v. Old Colony Ins. Co. et al. (Whitehurst et al. Intervener). (N. C.) 
(8). Subjects of marine insurance. 

115(8)—Eagle Star e British Dominions v. Tadlock et al. (U. S.) 


§ 116. W at Conesi ITES INTEREST IN HUMAN LIFE OR HEALTH. 
116(1)—Goodwin ‘et al. v. Federal Mutual Ins. Co. (1a.) 
116(1)—-In re Gibbons’ Estate. (Pa.) 
116(1)—Elmore v. Life Ins. Co. of Virginia. (S. C.) 
(2). Parent and child. 
116(2)—Goodwin v, Federal Mutual Ins. Co. (La.) 
(4). Husband and wife. 
116(4)—Goodwin et al. v. Federal Mutual Ins. Co. (La.) 
(5). Creditors. 
116(€5)—-Goodwin et al. v. Federal Mutual Ins. Co. (La.) 
116(5)—-In re Gibbons’ Estate. (Pa.) 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Goodwin et al. v. Federal Mutual Ins. Co. (La.) 
117—Abraham v. New York Underwriters Ins. Co. (S. C.) 


117—Elmore v. Life Ins. Co. of Virginia, (S. C.) 


§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. — WAGERING POLICIES IN GENERA, 

119—-Abraham v. New York Underwriters Ins. Co. 

§ 123. EXTINGUISHMENT OF POLICY. 

123—-Guaranty Life Ins. Co. v. Farmers Mut. Ins. Ass’n of Washington County. (Ta.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


$ 124. NATURE OF CONTRACT. 
124—Metropolitan Life Ins. Co. v. Alterovitz. (Ind.) 
124—Reece v. Security Ben. Ass’n. (Mo.) j 
§ 125. WHAT LAW GOVERNS. 
125—-New York Life Ins. Co. v. Jackson et al. (U. S.) 
125—Rosenthal v. New York Life Ins. Co. (U. S. 
125—Ruhlin et al v. New York Life Ins. Co. (U. S.) 
(2). Place of contract. 

125(2)—Fields v. Equitable Life Assur. Soc. of United States. (Mo.) 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 

e (1). In general. 
128(1)- a Liberty Ins. Co. of America v. Police Jury of Natchitoches Parish, 


(U , 
(2). Actions on agreements. 
128(2)——-United States Fire Ins. Co. of New York et al. v. Rayburn. (Okla.) 
§ 129. POWERS OF AGENTS IN RESPECT TO CONTRACTS IN GENERAL. 
129—Home Ins. Co. of New York v. Cole. (Ark.) 
129—Mitchell v. Metropolitan Life Ins. Co. (Mo.) ; 
129—Eggleston v. Orient Ins. Co. (Okla.) ‘ 
129—United States Fire Ins. Co. of New York et al. v. Rayburn. (Ola. 
129—Northwestern National Life Ins. Co. v. Miears et al. (Ti a ; 
129—Hartline v. Mutual Ben. Health i. a". Ass’n. % 
129—Employers’ Lisbilit 
Inc., et al. 
(1) eS le 
129(1)—Starkes v. Metropolitan Life Ins. Co. (Ga.) 
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$ 130. AGRA a estes OR OFFER AND ACCEPTANCE. 
1). In general. 

130(1)—Hicks v. Hicklin et al. (S. a 
130(1)—Colorado Life Co. v. Teague. x.) 
130(1)—Adamos v. New York Life Ins. co “WW. Ss. 

(2). Necessity of acce a ang approval. 
130(2)—Fitzgerald v. Colorado Life -.. 

(4). Effect of delay. 
130(4)—Pioneer Reserve Life Ins. Co. v. Dunavant. (Okla.) 

(6). Effect of ete aad. approval. 
130(6)—Fields v. Equitable Life Assur. Soc. ¢ United States. (Mo.) 
§ 131. VALIDITY OF ORAL CONTRACT 

(1). In general. 
131(1)—Starkes v. etropolitan Life Ins. Co. (Ga.) 
131(1)—United States Fire Ins. Co. of New York et al. v. Rayburn. (Okla. ) esse 
a Liberty Ins. Co. of America v. Police ane ~ weneyeempend rae, da. 


(U 

(2). Authority of agent. 
131(2)—Hartline v. Mutual Ben. Health & Accident Ass’n. 
$ 132, BINDING SLIPS OR MEMORANDA. 
132—Telotte v. Metropolitan Life Ins. Co. (La.) 

1138, FORM AND REQUISIEES OF 
R ites OF POL Icy. 
138—New York Life Ins. . v. Guyes. (U. S.) 
133(1)—S ent ake te Casualt Co 
—Stateman v. Travelers Casualty Ins, » Ce) 
133(1)—Gordon v. Continental Ins. (Okla.) 
133(1)—Bankers ae & Loan Ass’n v. Chase. 

(2). Stzie and size of gs type. 
133(2)—Equitable Life Assur. Soc. of United States v. Kaplan et al. (N. Y.) 
$ 136. wrt IVERY AND ACCEPTANCE OF POLICY. 

(4). _ Effect of conditions as to delivery while insured is in good heath. 
136(4)—Hinnenkamp v. Metropolitan Life Ins. Co. (Neb.) 
136(4)—Phipps v. American Nat. Ins. Co. (Tex.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

(1). a of payment to bind company. 
137(1)—Masvachurerta ut. Life Ins. Co. v. National. Bank of Commerce. 

4). Payment by note or check. 
137(4)—Northwestern National Life Ins. Co. v. Miears et al. 
$ 138. VALIDITY IN GENERAL. 

(1). In general. 
138(1)—Frenzer v. Mutual Ben. Health & Accident Ass’n et al. (Cal.) 
138(1)—Demary v. Royal Indemnity Co. (La.) 
138(1)—McNairy v. Standard Life Ins. Co. (Mo.) 
138(1)—Kindervater et al. v. Motorists Casualty Ins. Co. 
138(1)—Phipps v. American Nat. Ins. Co. (Tex.) 
138(1)—Darden v. North American Ben. Assn. (Va.) 

(2). Discrimination between insurants. 
138(2)—Arcim Corporation v. Pink, Supt. of Insurance. 

§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS SR OBJECTIONS. 

(1). In general. 
141(1)—Grant v. Sun Indemnity Co. of New York. (Cal.) 
141(1)—-Starkes v. Metropolitan Life Ins. Co. (Ga.) 
141(1)—Fitzgerald v. Colorado Life Co. (Mo.) 5 
141(1)—Davis v. Mutual Ben. Health & paaideme Ass’n. (U. S.) 

( Payment of first premium. 
141(2)—Saucier v. Life & Casualty Ins. Co. of Tenn. (Miss.) . 
141(2)—Massachusetts Mut. Life Ins. Co. v. Natidnal Bank of Commerce. 

(3). By_ acknowledgment. 
141(3)—Davis v. Mutual Ben. Health & Accident Ass'n. SU: S.) 
141(3)—Mutual Ben. Health & Accident Ass’n v. Lyon. me. 

§$ 143. REFORMATION, 

(3). Fraud and mistake in general. 
143(3)—St. Paul Fire & Marine Ins. Co. v. Jones. (U. S.) 

(7). Necessity of reformation. 
143(7)—Fucaloro v. Standard Surety & Casualty Co. of New York. (Iowa) 
§ 144. wae a eee 

(1). In general. 

144(1) Wright v. Prudential Ins. Co. of America. (Cal.) 
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651(2)—Fitzgerald v. Colorado Life Co. (Mo.) 
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(3). | of policy in evidence. 
651(3)—Federal Union Ins. Co. v. Hardin et al. (Tex. Ce ee 
$51 (3) ational Life & Accident Ins. Co. of Nashville, Tenn. v. Moore. (Tex.) 
§ 655 FRAUD OR MISREPRESENTATION. 
655—Ginsburg v. Prudential Ins. Co. of America. (Iil.) 
(2). Life and accident insurance. 
655(2)—Rutherford v. Acacia Mut. Life Ins. Co. (La.) 
655(2)—Dolinski v. John Hancock Mut. Life Ins. Co. (N. 
655(2)—Zolintakis v. Equitable Life Assur. Soc. of United Deates. (U. 
§ 658. OSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 
658—itna Ins. Co. v. Carpenter. (Va.) 
$ 659. "1 ogee oF NJURY TO PERSON INSURED AND CAUSE THEREOF. 
. In general. 
659(1)—Munden v. Metropolitan Life Ins. Co. (N. C.) ; 764 
659(1)—Ellis v. Kansas City Life Ins. Co. (S. C.) ‘ 1060 
(2). Suicide. 
659(2)—Alverson v. Kansas City Life Ins. Co. (Wash.) d ; ...1434 
$ 660. VALUATION OF PROPERTY. 
660—Palace Cafe v. Hartford Fire Ins. Co. (U. S.) ; 1289 
§ 661. AMOUNT OF LOSS. 
661—Liverpool & London & Globe Ins. Co. of Liverpool, England v. Nebraska Stecage 
ee att et al. (U. S.) 526 
§ 662. —— TICE AND PROOF AND ADJUSTMENT OF LOSS. 
oD. a general. 
662(1)—Viles v. Prudential Ins. Co. of America. (U. S.) 
662(1)—Palace Cafe v. Hartford Fire Ins. Co. Ww. 
$ 664. ESTOPPEL OR WAIVER. 
664—Commercial Speuatt Ins. Co. v. Mathews. (Ga.) 
664—Cohen v. Globe emnity Co. (Pa.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—New York Life Ins. Co. v. Bradford. (Ga.) 
665(1)—Bailey v. Metropolitan Life Ins. Co. (Mo) itis 
665(1)—Bornstein v. General Accident, Fire & Life Assur. Corporation, Limited. 
665(1)—Woltin v. Metropolitan Life Ins. Co. (N. Y.) 
(2). The contract. 
665(2)—Groer v. Sun Indemnity Co. of New York. (Cal.) 
665(2)—Starkes v. Metropolitan Life Ins. Co. (Ga.) 
665(2)—Colorado Life Co. v. Teague. (Tex.) 
(3). Avoidance and forfeiture. 
665(3)—National Life Co. v. Brennecke. (Ark.) 
665(3)—Metropolitan Life Ins. Co. v. Petty. (Ark.) 
665(3)—Progressive Life Ins. Co. v. Hulbert. - (Ark.) 
665(3)—Franklin Life Ins. Co. et al. v. Tharpe. (Fla.) 
665(3)—National Life & Accident Ins. Co., Inc. v. Martin. 
665(3)—Smith v. South ore General Life Ins. Co., Inc. 
665(3)—Walters et al. Reliance Industrial Life Ins. Co. (La.) 
665(3)—Luftig et al. v. "Wesediens Ins. Co. (N. Y.) 
665(3)—Rossi v. Home Life Ins. Co. (N. Y.) 
665(3)—Kaplan v. Equitable Life Assur. Soc. of United States. (N. Y.) 
665(3)—Woltin v. Metropolitan Life Ins. Co. (N. Y.) 
665(3)—Tackson Building & Loan Ass’n v. Svea Fire & Life Ins. Co. et al. (Tenn.) 
665(3)—International Travelers Ass’n et al. v. Marshall. (Tex.) 
665(3)—National Life & Accident Co. v. Dickinson. (Tex.) 
665(3)—Sellers v. Great Southern Life fns. Co. (Tex.) 
665(3)—Trinity Valverent Ins. Co. v. De Martini et al. (Tex.) 
665(3)—Glens Falls Ins. Co. of Glens Falls, N. Y. v. Sherritt. (U. S.) 
(4). Loss ane liability of insurer in general. 
665(4)—Home Ins. Co. of New York v. Cole. (Ark.) 
§65(4)—Grant v. Sun Indemnity Co. of New York. (Cal.) 
665(4)—Mercer Casualty Co., Celina, Ohio v. Ranes. (Ind.) 
665(4)—Kellogg v. National Fire Ins. Co. of Hartford, Conn. (Towa 
665(4)—Fucaloro v. Standard Surety & Casualty Co. of New York. (Towa) 
665(4)—Cipriano v. Mercantile Ins. Co. of America. (Mich.) 
665(4)—Commercial Standard Ins. Co. v. Billings et al. (Tex.) 
665(4)—Attna Ins. Co. v. Carpenter. (Va.) 
665(4)—Carpenter v. Continental Casualty Co. (U. S.) 
(5). —— Life and accident insurance. 
665(5)—Wright v. Prudential Ins. Co. of America. (Cal.) 
665(5)—Frenzer v. Mutual Ben. Health & Accident fare et al. (Cal.) 
665(5)—Woicik v. Metropolitan Life Ins. Co. _(Conn.) 
665(5)—National Life & Accident Ins. Co. v. Upchurch. (Ga.) 
665(5)—New York Life Ins. Co. v. Bradford. (Ga.) o% 
665(S)—Tate_ v. Industrial Life & Health Ins. Co. _(Ga.) 
665(5)—Ginsburg v. Prudential Ins. Co. of America. (TI1.) 
665(5)—Mourin v. Maas Life Ins. Co. (Til) 
665(5)—Rubinkam v. Glens Falls Indemnity Co. (ITl.) 
665(5)—Orey v. Mutual Life Ins. Co. of New York. 
668(5)—Commonwealth Life Ins. Co. v.. Meade’s Ex’x. y. 
665(5)—John Hancock Mut. Life Ins. Co. v. Tabb. (Ky.) 
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665(5)—Turner v. Metropolitan Life Ins. Co. 
665(5)—New York Life Ins. Co. v. Reedy. 
See esp Ree v. Metropolitan Life Ins. "Co. 
665(5)—Rogers v. Metropolitan Life Ins. Co. ; 
665(5)—Maryland Casualty Co. v. Hazen. (Okla.) 
665(5)—-Home Mut. Life Ass’n v. Hodges. (Okla.) 
665(5)—De Reeder et al. v. Travelers Ins. Co. (Pa. 
665(5)—Davis v. Equitable Life Assur. Soc. of Unitec 
665(5)—Blakeley v. Prudential Ins. Co. of America. 
665(5)—Raulston et al. v. Mutual Ben. Health & Accident Ass’n. (Tenn.) 
665(5)—Metropolitan Life Ins. Co. v. Hoch. (U. S.) ‘e6 
665(5)—Funk v. AStna Life Ins. Co. of Hartford, Conn. (U. S.) 
665(5)—Herold v. Prudential Ins. Co. of America. (U. S.) 

(6). Suicide. . 
665(6)—McGuire v. Travelers Ins. Co. (N. Y.) es 
665(6)—McDaniel et al. v. Metropolitan Life Ins. Co. (W. Va.) 

(7). Proof and adjustment of loss. 
665(7)—Carter v. AStna Life Ins. Co. of Hartford, Conn. (Ky.) 
665(7)—Kraemer v. New York Life Ins. Co. (Nebr.) ied 
665(7)—Robinson v. Equitable Life Assur. Soc. of U. S. (N. ) eee 
665(7)—Werber Leather Coat Co. Inc., v. Niagara Fire Ins. Co. of New York et al. (N. Y.) 
665(7)—Alliance Ins. Co. of Philadelphia, Pa. v. Woods. (Okla.) 
665(7)—Haze v. Home Friendly Ins. Co. of Maryland. (Pa.) 
665(7)—Mutual Ben. Health & Accident Ass’n v. Moyer. (U. S.) 

(8). Reegeet or waiver. 
665(8)—-Guaranty I Ins. Co. v. Pughsley. (Ga.) 
665(8)—Dolinski v. John Hancock Mut. Life Ins. Co. (N. J.) 
665(8)—St. Paul Fire & Marine Ins. Co. v. Jones. (U. S.) 
§ 666. AMOUNT OF RECOVERY. 
666—Walters et al. v. Reliance Industrial Life Ins. Co. (La.) 
666—Williams v. Unity Industrial Life Ins. A, Ine. (La.) 
666—Ellis v. Kansas City Life Ins. Co. (S. C.) 
$ 668. QUESTIONS FOR JURY. 

In general. 

668(1)—Davis v. American Life & Accident Ins. Co. (Mo.) 
668(1)—Bailey v. Metropolitan Life Ins. Co. (Mo.) 
668(1)—Gardner v. Queen Ins. Co. of America. (Mo.) 
668(1)—Fitzgerald v. Colorado Life Co. (Mo.) 
668(1)—Thomas v. Metropolitan Life Ins. Co. (Pa.) 

(2). Agency. 
668(2)—Fisher, for use of Kiniry v. Associated Underwriters, Inc. (IIl.) 239, 


668(2)—-Middle Western Telephone Co. et al. v. United States Fire -~ Co. of New omen? 
(mM. 5 4 


(3). The contract in general. 
668(3)—Walter et al. v. Northern Ins. Co. of New York. (IIl.) 
668(3)—Klat v. Chrysler Corporation et al. (Mich.) 
668(3)—England v. Aétna Life Ins. Co. (Mich.) 
668(3)—Fitzgerald v. Colorado Life Co. (Mo.) 


(4). Avoidance and forfeiture. 
668(4)—Valladao et al. v. Fireman’s Fund Indemnity Co. (Cal.) 
668(4)—Alliance Ins. Co. of Philadelphia, Pa. v. Woods. (Oms.) 
668(4)—Cohen v. Globe Indemnity Co. (Pa.) 
668(4)—Witt v. Universal Automobile Ins. Co. et al. (Tex.) 


78 


. 47 
. 589 


741 
1050 


243 


668(4)—Liverpool & London & Sipe Ins. Co. of Liverpool, England v. Nebraska Storage 5 


Warehouses, Inc. et al. : 
668(4)—Western Casualty & Surety Co. v. Weimar. (U. S.) 


(5). — Title or interest in, possession of, or incumbrance on, property. 
668 (5)—-American General Ins. Co. v. Bell. (Tex.) 
668(5)—Palace Cafe Co. v. Hartford Fire Ins. Co. (U. S.) 


(6). -——— Fraud or misrepresentations in general. 
668(6)—Ward v. Employers’ Liability Assur. Corp., Limited. (N. Y.) 
668(6)—-Washington Nat. Ins. Co. v. Bryant. (Okla.) 
668(6)—Zolintakis v. Equitable Life Assur. Soc. of United States. (U. S.) 

(7). - Health, condition or habits of insured. 
668(7)—New York Life Ins. Co. v. Horton. (Ala.) 
668(7)—Sovereign Camp, W. O. W. v. Deese. (Ala.) 
668(7)—Theodore v. Illinois Bankers Life Ass’n et al. 
668(7)—-Commercial Casualty Ins. Co. v. Mathews. 
668(7)—Fendi v. Metropolitan. Life Ins. Co. (TIL) 
668(7)—Kauders v. Equitable Life Assur. Society of the United States. (Tl1.) 
668(7)—Brunnemer v. Metropolitan Life Ins. Co. (Ind,) 
668(7)—Metropolitan Life Ins. Co. v. Fidelity Lig 4 Co. (Ind.) 
668(7)—Davis v. American Life & Accident Ins. xe 
668(7)—Hinnenkamp v. Metropolitan Life Ins. a A ob) 
668(7)—Wilson v. Metropolitan Life Ins. Co. (N 
668(7)—Magyar v. Prudential Ins. Co. of America. * Obie) 
668(7)—Thomas v. Metropolitan Life Ins. Co. (Pa.) 
668(7)—National Life & Accident Co. v. Dickinson. (Tex.) 
668(7)—National Life & Accident Ins. Co. v. Harris. (Tex.) 
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(8). Payment of premiums. 
668(8)—Bailey v. Metropolitan Life Ins. Co. ( 
668(8)—Schneiderman v. Mutual Life Ins. Co, 
668(8)—Umbras v. Prudential Ins. Co. of America. 

(10). Less and liability of insurer in general. 
668(10)—Home Ins. Co. of New York v. Cole. a 
668(10)—Cipriano v. Mercantile Ins. Co. of America. 
needy. | Cafe v. Hartford Fire Ins. Co. (U. 

(11). Life or accident insurance. 
668(11)—John Hancock Mutual Life Ins. Co. v. Schroder. 
668(11)—New York Life Ins. Co. v. Horton. " 
668(11)—AEtna Life Ins. Co. v. Norman. 
668(11)—-Commercial Casualty Ins. Co. v. Mathews. 
668(11)—Smith v. Life & gee | Ins. Co. of Tenn. 
668(11)—&tna Life Ins. Co. v. Shemwell. (Ky.) 
668(11)—Travelers Ins. Co. v. Mahon. (Ky.) 
668(11)—Metropolitan Life Ims. Co. v. Neikizk. (Md.) ‘ 
668(11)—-New England Mut. Life Ins. Co. of Boston, Mass. v.  Muret. 
668(11)—Universal Life Ins. Co. v. Ford. (Miss.) . 
668(11)—Stoner v. New York Life Ins. Co. (Mo.) 
668(11)—Goodloe v. Metropolitan Life Ins. Co. (Mo.) 
668(11)—Russell v. Glens Falls Indemnity Co. (Nebr.) 
668(11)—Schultz v. John Hancock Mut. Life Ins. Co. 
668(11)—Loewenthal v. Commercial Travelers Mut. Acc, Ass'n "ai America. 
668(11)—Metropolitan Life Ins. Co. v. Richter. (N. Y.) 
668(11)—De Reeder et al. v. Travelers Ins. Co. (Pa.) 
668(11)—Shane v. Equitable Life Assur. Soc. of United States. 
668(11)—-Campbell v. Preferred Acc. Ins. Co. of N. Y. (U. S.) 

(12). —— Suicide. 
668(12)—-Warbende v. Prudential Ins. Co. of America. 
668(12)—-Alverson v. Kansas City Life Ins. Co. (Wash. 
668(12)—McDaniel et al. v. Metropolitan Life Ins. Co. (W. Va:) . 

(13). Amount or extent of loss. 
668(13)—New York Life Ins. Co. v. Wood. (Miss.) bigte 
668(13)—Simoneau et al. v. Prudential Ins. Co. of America. (N. H.) 
668(13)—American General Ins. Co. v. Bell. (Tex.) 
668(13)—Warbende v. Prudential Ins. Co. of America. (U. S.) 
668(13)——-Lee v. New York Life Ins. Co. (Utah) 

(14). Notice, proof and adjustment of loss. 
668(14)—Mougin v. North Central Mut. Automobile Ins. Ass’n. 
668(14)—Viles v. Prudential Ins. Co. of America. (U. S.) 
668(14)—Palace Cafe v. Hartford Fire Ins. Co. (U. 
668(14)—-Fireman’s Fund Indemnity Co. v. Kennedy. 

(15). Estoppel or waiver. 
668(15)—Life & -aeneny Ins. Co. v. Bell. (Ala, 
668(15)—Lankford et al. State Life Ins. Co. (Ga.) 
668(15)—Fisher, for use at Kiniry v. Associated Underwriters, Inc. 
668(15)—-Doran v. John Hancock Mut. Life Ins. Co Mo.) 
668(15)—Gordon v. Continental Ins. Co, (Okla.) 
668(15)—Cohen v. Globe Indemnity Co. (Pa.) 
668(15)—Spern v. Globe & Republic Ins. Co. (Pa.) 
668(15)—Ellis v. Metropolitan Casualty Ins. Co. of New York. (S. C.) 
668(15)—L. A. Tucker Truck Lines v. Baltimore American Ins. Co. of New York. 
§ 669. —— INSTRUCTIONS. 

(1). In general. 
669(1)—Stoner v. New York Life Ins. Co. (Mo.) 
669(1)—Gardner v. Queen Ins. Co. of America. (Mo.) 

(4). Avoidance and forfeiture. 
669(4)—-Hyman v. Caledonian Ins. Co. of Scotland. (Mo.) 

(7). - Health or conditions or habits of insured. 
669(7)—Progressive Life Ins. Co. v. Hulbert. (Ark.) 

(8). —— Payment of premiums. 
669(8)—National Life & Accident Ins. Co. v. Gross. (Ark. 

(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—-Mougin v. North Central Mut. Automobile Ins. Ass’n. (Ia.) 

(11). Death of or injury to person insured and cause Cerest. 


2905))— Sener Couey ns. Co. v. Mathews. (Ga.) 


669(11)—Doty v. Ohio Nat. Life Ins. Co. Te 

669(11)—Bennett Metropolitan Life Ins. Co. 

669(11)—International Travelers Ass’n et al. v. CRareball, (Tex.) 
(12). Extent of loss and liability of insurer. 

669(12)—Kellogg v. National Fire Ins. Co. of Hartford, Conn. (Iowa) 

669(12)—Blakeley v. Prudential Ins. Co. of America. (S. C.) 

$ 670. VERDICT AND FINDINGS. 

670—Culhane v. Aitna Life Ins. Co. (Conn.) a 

670—Equitable Life Assur. Soc. of United Bees: v. Adams. (Ky.) 

670—Bankers Life & Loan Ass’n v. Pitman et al. (Tex.) ate 

670—American General Ins. Co. v. Bell. (Tex.) 


§ 672. JUDGMENT. 
672—Travelers Ins. Co. v. Mahon. (Ky.) 
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672—Mullins v. National Casualty Co. (Ky.) oa 
672—De Rose v. Metropolitan Life Ins. Co. (Pa.) . 
672—Snyder Local Mut. Life Ass’n Group One vy. Lemond. (Tex.) 


XIX. Reinsurance. 
§ 686. ACTIONS ON CONTRACTS OF peas 
686—Strong v. Hercules Life Ins. Co. (Mich. 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 687. NATURE AND STATUS IN GENERAL, 
687—Reece v. Security Ben. Ass’n. (Mo. 
§ 688. EXEMPTION FROM GENERAL LAWS epreaarine INSURANCE. 
688—Brothers and Sisters of Charity v. Renfroe. oF 
688—Reece v. Secuity Ben. Ass’n. (Mo.) 
688—Roberson v. Brotherhood of Locomotive Firemen and Engin (Mo. 
$ 689. SPECIAL CONSTITUTIONAL AND STATOTORY PROVISION e. 
689—Baker v. Sovereign Camp, W. O. W. (Mo.) 
CONSTITUTIONS AND BY-LAWS. 
Szidor . a Catholic Union of Russian ‘Brotherhoods of Untees States of 
America. 1053 

§ 694, MEMBERSHIP. 

(1). In_general. 5 : 
694(1)—Olson v. Gopher State Benev. Society. (Minn.) 

(2). Expulsion or suspension. 
694(2)—-Gill v. Grand Lodge Brotherhood of Railroad Trainmen. (Ky.) 
694(2)—-Szidor v. Greek Catholic Union of Rusciee Brotherheods « Unies 

America. ' ; 

(3). ecourse of members to courts. 
694(3)—Gill v. Grand Lodge Brotherhood of Railroad Trainmen. 
§ 695. OFFICERS AND AGENTS. 
695—Sovereign Camp, W. O. W. v. Hart. ( 
§ 700. IN OLVENCY AND DISSOLUTION, | 
§ 705. CONSOLIDATIO 5 
705—American Ins. Union, ange v. Keith. (Tex.) 


(B) THE CONTRACT IN GENERAL, 
§ 711. NATURE OF THE CONTRACT. 
711—Baker v. Sovereign Camp, W. O. W. (Mo.) 
§ 712. WHAT LAW GOVERNS. 
712—Reece v. Security Ben. Ass’n. (Mo.) . 
712—Robertson v. Security Ben. As, (Me) 
712—Baker v. Sovereign Camp, W. O. (Mo.) 
§ 715. APPLICATION AS PART OF CONTRACT, 
715—Roberson v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) 
CONSTITUTION, BY-LAWS OR RULES AS PART OF CONTRACT. 
— EXISTING PROVISIONS. 
718—Roberson v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) 
§ 719. - - SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—-Baker v. Sovereign Camp, W. O. W. (Mo.) 
(3). Relating to rate of assessment. 
719(3)—State ex rel. Landis, Atty. Gen. v. Sovereign mp O. W. (Fia.) 
§ 723. MISREPRESENTATION, FRAUD OR BREACH oF OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty or ENS in general. 
723(2)—-Leonard et al. v. Woman’s Ben. Ass’n. (Tex.) 
(7). Statements as to family history. 
723(7)—Leonard et al. v. Woman’s Ben. Ass’n. (Tex.) 
§ 724. aoe te OF Waves AS TO DEFECTS OR OBLIGATIONS. 
. n genera 
724(1)—Lashbrook et al. v. Sovereign Camp, W. O. W. (Cobb Undertaking Ce. ees Inter- 
vener). (Kan.) 956 
724(1)—Robertson v. Security Ben. Ass’n. (Mo.) | , a mf . 399 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—First Nat. Bank of McKeesport et #. v. Unites Russian Orthodox nae: « 
America. (Pa.) . .1247 
724(2)—-Leonard et al. v. Woman’s Ben. al ; Sok tear ... 2 
§ 725. MODIFICATION AND REFORMATION 
725—-Baker v. Sovereign Camp, W. O. W. (Mo.) ; 743 
§ 727. ASSIGNMENT OR OTHER TRANSFER. 
§ 729. —— AS COLLATERAL SECURITY. 
729—Woofter et al. v. Fourth National Bank of Tulsa et al. (Okla.) 446 


§ 730. CANCELLATION, SURRENDER, ABANDON MENT OR RESCISSION, 
730—Baker v. Sovereign Camp, W. O. W. (Mo.) 743 
§ 730%. ACTIONS FOR BREACH OF CONTRACT. 

730'™%4—-Whetsell v. Sovereign Camp, W. O. W. (S. C.) 1409 


(C) DUES AND ASSESSMENTS. 
§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
743—Brothers and Sisters of Charity v. Renfroe. (Ga.) : 44 
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(D) FORFEITURE OR SUSPENSION. 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE 7 r. 

746—Wilson v. Wost Worshipful Grand Lodge of A. F, & A. M. for the State of Missouri 
and its Masonic Jurisdiction. ; 

§ 747. EFFECT OF EXPULSION. ‘OR SUSPENSION OF MEMBER. 

747—Gill v. Grand Lodge Brotherhood of Railroad Trainmen. (Ky. 

§ 748. VIOLATIONS OF a a. eee. OF CO ROL. 

748—Dix v. Modern Woodmen Ame ouie 

} 749. NONPAYMENT OF DUES OR “ASSE 
750. —— DEF Un * ¢ H, CRO UND oF FORFEITURE IN GENERAL. 

750—Sovereign Cam 


58 
1033 


ohnston. (Tex.) . 469 


§ 753. ee SUFFICIENCY OF * PAYMENT OR TENDER TO PREVENT FOR. 


(1). In general. 
753(1)—Sovereign Camp, W. O. W. v. Harris. (Ark. ee ~, @ 
753(1)- —s v. Amalgamated Meat Cutters and alee Workers of North America ‘et al. 


(Was 
§ 75S. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
¢ In —— 


1). 
755(1)—Sovereign oO. W. Harris. (Ark.) 
755(1)—Stout et al. v.  Sadeeniont Order of Foresters. 


755(1)—Mix v. Amalgamated Meat Cutters and Butcher Workers of North America et al. 
(Wash. ae ; Ee 

(2). Powers of officers and agents. 

755(2) Sovereign Camp, W. O. W. v. acker. (Tex.) 1417 
(3). Demand, acceptance and retention of assessments. 

755(3)—Whetsell _v. Sovereign Camp, W. O. W. (S. C.) 1409 
(4). Custom and course of dealing. 

755(4)—Sovereign Camp, ¥ oy W. v. Ma 

755(4)—Sovereign Camp, W. W. v. Whitaker 


755(4)—Sovereign Camp, W. 0. W. v. Hart. .) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITU RE. 


(1). Necessity of proceedings to declare forfeiture. 
756(1)—Mix v. Amalgamated Meat Cutters and Butcher Workers of North America et al. 
(Wash.) eee 1430 
§ ng REINSTATEMEN 
§ 76 WAIVER OF ‘OBJECTIONS. , . 
763 Balough et al. v. Supreme Forest Woodmen Circle. (Mich.) 994 


763—Saltwick et al. v. Modern Woodmen of America, (Minn.) 74 
(E) BENEFICIARIES AND BENEFITS. 


{ 786. LOSS be a aaen LE ORNCY ON WHICH BENEFITS BECOME PAYABLE. 
787 Dixon _v. ae elers Protective Ass’n of America. (Mo.) 
$ 789. nertee AND PROOF OF LOSS. 

Estoppel and waiver as to proofs or defects therein. 


789(2)—Gus Sande et al. v. Supreme Forest Woodmen Circle. (Tex.) 
791. OUNTS OF BENEFITS. 
aiiy Death benefits. 
791(1)—Maremont v. Lawyers Mut. Ben. Ass’n. (TIl.) 
791(1)—Tlipatetet v. Federal Mut. Ins. Co. (La.) 
Benefits for Caney. 
991(3)—Relervee v. Brotherhood Fosometive Firemen and Enginemen. (Mo.) 


$ 800. DAMAGES FOR REFUSAL O as 
800—-Sovereign Camp, W. O. W. v. Mays. (Ark. 


(F) ACTIONS FOR BENEFITS. 


§ 803, FROVIRIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 804. —— RIGHT OF ACTION IN GENERAL. 
804 Roberson oe Brotherhood of Locomotive Firemen and Enginemen. (Mo 
$ 80S hp . SORT =? COURTS FOR SETTLEMENTS OF DISPUTES. 
. n ener 
805(1)—Duncan v. cin of Locomotive Firemen_and Enginemen. (Iowa) 
895(1)—Gill v. Grand Ladee Brotherhood of Railroad Trainmen. (Ky.) 
805(1)—Roberson v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) 
§ 807. CONDITIONS PRECEDENT IN GENERAL. 
807—Kilpatrick v. Federal Mut. Ins. Co. (La.) 
807—Rohberson v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) 
$ 812. LIMITATIONS. 
812—First Nat. Bank of McKeesport et al. v. United Russian Orthodox Brotherhood of 
America. (Pa.) : ° era's . 
§ 815. PLEADING. 
815—Roberson v. Brotherhood of Locomotive Firemen and Enginemen, (Mo.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
aren ait). mowers of qvemamee as Sears. 
1 — on v ost orshipfu ran A. F. 
an its "Masonic Jurisdiction. 0.) oe view 7 for the State of Missouri 
817(2)—Stout et al. v. Independent Order of Foresters. (Mo.) 
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817(2)—Szidor v. Greek Catholic Union of Russian Brotherhoods of United States of oss 


America, “) 
§ 818. —— ADMISSIBILITY. 
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